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EXECUTIVE SUMMARY 


I. Overview of the Uruguay Round Agreements 


The General Agreement on Tariffs and Trade (GATT), which entered into force in 1948, 
is a contract between 123 governments which together account for around 90 percent of world 
merchandise trade. The chief objective of the GATT is to provide a secure and predictable 
international trading environment, as well as a continuing process of market opening, in order 
to promote worldwide economic growth. 


In the early 1980s, it became apparent that the GATT was inadequate to address the new 
realities of world trade. In particular, world trade had become far more complex, as 
international investment exploded and trade in services (which was not covered by existing 
GATT rules) increased in importance for many countries. Moreover, GATT rules had been 
found wanting in several areas (e.g., agriculture, where many countries maintained significant 
restrictions on imports and/or provided substantial subsidies to their farmers, and intellectual 
property and investment, for which no GATT rules existed). Many countries also expressed 
concern that the GATT’s dispute settlement system was not functioning effectively. 


As a result, in September 1986, trade ministers of the GATT contracting parties, meeting 
in Punta del Este, Uruguay, agreed to launch what came to be known as the Uruguay Round of 
multilateral trade negotiations. U.S. objectives for the negotiations, which were set out by 
Congress in the Omnibus Trade and Competitiveness Act of 1988, included the establishment 
of a more effective and expeditious dispute resolution mechanism, and the reduction or 
elimination of barriers and other trade-distorting policies and practices. 


After more than seven years of negotiations spanning three U.S. Administrations, 
agreement was reached on a final package of results on December 15, 1993. Trade Ministers 
signed the final Uruguay Round Agreements in Marrakech on April 15, 1994. 


The successful conclusion and implementation of the Uruguay Round is an important part 
of President Clinton’s strategy for strengthening the domestic economy. The agreement will 
help bolster the competitiveness of key U.S. industries, create jobs, foster economic growth, 
raise the U.S. standard of living and combat unfair foreign trade practices that impede U.S. 
exports. In addition, the Uruguay Round will give the global economy a major boost, as 
reductions in trade barriers create new export opportunities, and as the new GATT rules give 
businesses greater confidence that foreign markets will remain open and that competition in those 
markets will be fair. 


The Uruguay Round is the largest. most comprehensive set of trade agreements in 
history. It covers all major areas of trade and establishes new and improved procedures for 
resolving trade disputes. In order to ensure the efficient and balanced implementation of the 
Uruguay Round, the Agreements provide for the creation of a new World Trade Organization 
(WTO). The WTO will facilitate the implementation of trade agreements reached in the 
Uruguay Round by bringing them under one institutional umbrella, requiring full participation 
by all members in the new trading system, and providing a permanent forum to address new 
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issues facing the international trading system. 


The WTO explicitly recognizes the links between trade and the environment. The 
preamble to the Agreément Establishing the WTO includes a specific commitment to the 
objective of sustainable development. Moreover, the Ministerial Decision on Trade and 
Environment, adopted in April 1994, establishes a full WTO Committee on Trade and 
Environment. 


The WTO is scheduled to enter into force on January 1, 1995, or as soon thereafter as 
possible. In order to ensure a smooth transition between the GATT and the WTO, a Preparatory 
Committee was established at the April 1994 Ministerial meeting. The Preparatory Committee 
includes a Subcommittee on Trade and the Environment, which has already begun discussions 
on the issues included in the work program of the Trade and Environment Committee, pending 
the formal establishment of the Committee concurrent with the creation of the WTO. 


II. Trade and Environment Issues under the Current GATT Agreement 


When the General Agreement was originally drafted more than 40 years ago, 
environmental policy was in its infancy. Consequently, the GATT does not refer to 
environmental measures as such. Instead, the general GATT obligations apply to environmental 
measures, just as they apply to measures imposed for other policy purposes. 


However, Article XX of the GATT provides for general exceptions from a country’s 
GATT obligations for certain specified purposes. Specifically, Article XX(b) provides an 
exception for measures "necessary to protect human, animal or plant life or health," while 
Article XX(g) provides an exception for measures "relating to the conservation of exhaustible 
natural resources." These exceptions are subject to the conditions that the measures not be 
"applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination 
between countries where the same conditions prevail, or a disguised restriction on international 
trade." 


III. Provisions of the Uruguay Round with a Potential Effect on U.S. 
Environmental Laws and Regulations 


When the Uruguay Round negotiations began in 1986, the link between environmental 
issues and trade issues was not fully appreciated by all parties to the negotiations. However, 
during the late stages of the negotiations, the United States successfully advocated several 
amendments to the text of the Uruguay Round to make it more sensitive to environmental policy 
considerations. 
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These changes ensure that the Uruguay Round Agreements more clearly safeguard U.S. 
environmental, health, and safety standards, and provide greater transparency to the procedures 
for dispute settlement. Moreover, the United States persuaded other countries that the trading 
system needs urgently to address a much broader range of issues where trade and environmental 
policy interact, resulting in a commitment to undertake a program of work on the trade- 
environment relationship through a Committee on Trade and Environment in the World Trade 
Organization. 


A. Preamble 


The Uruguay Round breaks new ground in establishing protection of the environment as 
an overall objective of the parties to the agreement. This is the first time that a broad 
multilateral trade agreement has recognized sustainable development as a guiding principle. 


B. Agreement on Sanitary and Phytosanitary Measures 


Sanitary and phytosanitary (S&P) measures refer generally to procedures or requirements 
used by governments to protect human, animal or plant life or health from risks arising from the 
spread of pests and diseases, or from additives or contaminants found in food, beverages or 
feedstuffs. S&F measures include a wide range of health protection and food safety measures, 
such as: quarantine procedures; food processes and production methods; meat slaughter and 
inspection rules; and procedures for the approval of food additives or for the establishment of 
pesticide residue tolerances. 


In negotiating the S&P Agreement, the United States had two objectives. One objective 
was to prevent foreign governments from using phony health concerns to keep U.S. food exports 
out of their markets. At the same time, U.S. negotiators sought to ensure that new trade rules 
would not hinder the United States from maintaining and enforcing our high standards for food 
safety. 


The S&P Agreement contains a number of conditions that food safety measures must 
meet. As long a8 a particular measure meets these conditions, it will be considered fully 
consistent with the Agreement. The conditions include such reasonable requirements as that a 
measure be based on scientific principles, and that it not arbitrarily or unjustifiably discriminate 
against imports. 


Some critics of the Uruguay Round claim that the S&P Agreement will restrict the ability 
of the United States to establish and enforce stringent food safety standards. On the contrary, 
the requirements of the S&P Agreement are consistent with the procedures and policies followed 
by U.S. agencies responsible for ensuring food safety. 


The Uruguay Round: Report on Environmental Issues Executive Summary 


Cc. Agreement on Technical Barriers to Trade 


The Agreement on Technical Barriers to Trade (TBT) deals comprehensively with 
product standards, technical regulations and conformity assessment procedures. Like the S&P 
Agreement, the provisions of the TBT Agreement are designed to distinguish between technical 
requirements that are meant tc achieve legitimate objectives from those which are disguised 
barriers to trade. 


The TBT Agreement requires that measures falling within its scope meet certain basic 
requirements, including that measures not discriminate against imports, that measures be no 
more trade restrictive than necessary, and that they be established in a transparent process that 
provides an opportunity for comment on proposed new measures. In addition, like the S&P 
Agreement, the TBT Agreement promotes the use of international standards as the basis for 
domestic standards, while protecting the right of governments to adopt more stringent standards 
than those agreed upon internationally. 


D. Environmental Subsidies 


Under the Agreement on Subsidies and Countervailing Measures, subsidies will generally 
be subjected to much stricter disciplines than in the past. However, the Agreement permits 
government assistance to meet environmental requirements, provided such assistance meets 
certain conditions. Specifically, such assistance must be limited to one-time measures equivalent 
to not more than 20 percent of the costs of adapting existing facilities to new standards, and may 
not cover any manufacturing cost savings which may be achieved. 


E. Dispute Settlement Procedures 


The United States, as the most frequent plaintiff in trade disputes, was often frustrated 
by the lack of speed and certainty in the GATT dispute settlement system. The right to block 
adoption of panel reports often deprived the United States of effective recourse in the multilateral 
system. In addition, the United States considered existing GATT procedures for obtaining expert 
advice in technical disputes to be inadequate. The Dispute Settlement Understanding 
significantly improves the existing dispute settlement system by providing strict time limits for 
each step in the dispute settlement process and mechanisms to ensure that parties are able to 
effectively enforce their rights. 


Some critics claim that the WTO will diminish U.S. sovereignty by expanding the power 
and reach of GATT dispute resolution. However, the legal effect on U.S. laws of dispute 
settlement panel reports will be no different under the WTO than is currently the case under the 
GATT. Such reports will constitute rulings by WTO members on how their WTO obligations 
are to be applied in a given dispute. Panel reports -- whether adopted or not -- will not have 
any binding force as a matter of U.S. law. The appropriate federal and state executive and 
legislative authorities would decide how to respond under domestic law to any adverse panel 
recommendation. Neither dispute settlement panels nor U.S. trading partners will have the 
authority to dictate which of the available steps the United States may choose to take to come 
into compliance with its obligations. 
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F. Plan for Future Work 


One of the most significant developments arising from the Uruguay Round negotiations 
was the creation of a Committee on Trade and Environment. It is anticipated that the Committee 
will help to resolve in time many of the more pressing trade and environment issues. It is 
significant that this committee will have powers and functions equivalent to those of the other 
standing committees established in the WTO. More important, the Committee's broad terms of 
reference specifically charge it to make recommendations to Trade Ministers on whether any 
modifications to the provisions of the multilateral trading system are required. 


IV. Other Possible Environmental Effects of the Uruguay Round 


A. General Effects 
Macroeconomic and related environmental effects: 


The expansion of trade made possible by the Uruguay Round is expected to increase 
production of goods and services in the United States by $100 to $200 billion a year, and add 
hundreds of thousands of jobs to the economy. However, the existing framework of U.S. 
environmental laws and regulations should be adequate to cope with the environmental impacts 
of such growth, for two reasons: 


° First, in relation to total U.S. economic activity, increases in output and 
employment related to the Uruguay Round Agreements are likely to translate into 
a 3 percent increase in U.S. gross domestic product (GDP). While this increase 
will provide significant assistance in raising living standards and reducing 
unemployment, the magnitude of any resulting environmental impacts should be 
well within the capacity of existing laws and regulations to address. 


° Second, it will take a number of years to fully implement the current provisions 
of the Uruguay Round that will encourage economic growth. This phase-in 
period will provide an opportunity to devise new programs or regulations to 
address any unanticipated environmental impacts. 


The implementation of the Uruguay Round is also expected to strengthen world economic 
growth. In this respect, three general predictions can be made regarding the effects of such 
growth on the global environment: 


° First, history suggests that open markets and economic growth are not 
incompatible with environmental concerns. The period of expanded world trade 
and economic growth to which the GATT has contributed over the past 40 years 
has witnessed the adoption of a large number of environmental control measures. 
in many countries. 


e Second, there is evidence that, as per capita incomes rise, countries are more 
willing to devote resources to controlling pollution. 
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° Finally, increased demand for environmental protection services is likely to spur 
the development of the environmental technology industry, encouraging the 
industry to strengthen investment and develop new equipment and techniques to 
deal with environmental problems. 


There is a risk, however, that global economic expansion could place further strains on 
natural and biological resources. The Administration is committed to environmental initiatives 
to deal with these problems. 


Investment effects: 


As a general matter, by lowering foreign market barriers, the Uruguay Round is likely 
to reduce incentives for U.S. companies to invest overseas. Nevertheless, some have expressed 
concern that the Uruguay Round could result in the diversion of investment from the United 
States to other countries with less stringent environmental standards. However, this would 
appear to be unlikely since, as numerous studies have shown, environmental considerations do 
not appear to be important determinants of investment decisions. 


B. Sectoral Effects 
Agriculture: 


The purpose of the Agreement on Agriculture is to reduce government intervention in 
world agriculture markets, by reducing government subsidies and other types of support, as well 
as by lowering trade barriers to agricultural products. The possible environmental effects of 
more open markets can be classified into four broad categories: 


° Growth effects: Increased agricultural production usually leads to an increase 
in the use of such inputs as land, energy, water and chemicals. However, the 
degree to which the use of a particular input will rise with increasing agricultural 
production will depend on the type of technology used. 


° Specialization effects: More open markets may create incentives to capture 
economies of scale by increasing the size of farms. The owners of larger farms 
may have better access to information regarding new, environmentally sound 
technologies, and may be better able to afford any investments required to adopt 
such technologies. 


° Consumption effects: More open markets generally result in higher income 
levels, which are likely to increase consumer demand for safer food, as well as 
less polluting agricultural production. 


° Resource allocation effects: The Agriculture Agreement is likely to discourage 
production on land that is unsuited for agriculture, which is often land that 
requires intensive use of chemicals and on which farming may be accompanied 
by significant erosion. 
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Environmental technology and services: 


The environmental technology industry is expected to be a major beneficiary of the 
Uruguay Round Agreements. The higher living standards which the Uruguay Round is expected 
to generate are likely to make other countries’ citizens even less tolerant of pollution and more 
likely to place a higher priority on environmental issues. Moreover, expanded tax bases will 
enable foreign governments to allocate more resources to environmental monitoring and 
enforcement. Finally, increased access to international capital and technology will enable 
companies to purchase an increasing quantity of pollution control equipment and technology. 
In addition, several key provisions of the Uruguay Round Agreements will stimulate further U.S. 
exports of environmental products and services to other countries. 


Expected increases in the development and use of environmental technologies around the 
world will help to mitigate adverse environmental consequences from economic and population 
growth. Moreover, increased demand for environmental technology and services (to which the 
Uruguay Round Agreements will contribute) will encourage investment in this sector, which is 
likely to lead to the development of new equipment and techniques to deal with environmental 
problems. 


Transportation: 


By reducing tariffs and other trade barriers, the Uruguay Round Agreements will help 
to increase the volume of trade and probably contribute to corollary increases in the use of land, 
air, and water transportation services. As a consequence, transport-related environmental 
concerns such as congestion, noise and emissions may increase. The Administration is 
committed to international environmental initiatives to deal with these concerns, such as the 
Framework Convention on Climate Change. 


Energy: 


The Uruguay Round is expected to increase production of goods and services in the 
United States. Everything else being equal, increased U.S. production could be expected to lead 
to increased energy use in the industrial and commercial sectors. Similarly, the increased U.S. 
household income resulting from such increased production could be expected to lead to 
increased energy use in the residential sector. 


There are, however, countervailing factors tending to limit the effects of national 
economic growth on energy consumption. A shift in the structure of the U.S. economy toward 
services and away from manufacturing would tend to decrease energy use. In addition, the 
effects of further economic growth on energy consumption will be at least partially offset by 
continued improvements in U.S. energy efficiency, which will reduce projected energy demand. 
A variety of government programs have already produced demonstrable results in increasing 
U.S. energy efficiency. 
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Minerals: 


In some areas, U.S. minerals producers face higher regulatory and environmental 
compliance costs than their foreign competitors. Even with such higher environmental 
compliance costs, however, many sectors of the U.S. minerals industry remain internationally 
competitive. Many sectors of the U.S. minerals industry are expected to benefit from the 
Uruguay Round Agreements. 


As a general matter, environmental compliance costs do not appear to be significant 
enough to affect investment and relocation decisions. Moreover, many U.S. mining companies 
who invest abroad generally appear to follow U.S. pollution standards in their foreign mining 
operations, even though host country pollution requirements may be less stringent. 


It is anticipated that, as trade barriers fall due to the Uruguay Round, mineral trade flows 
and production will increase worldwide. The environmental impact of increased mineral 
extraction will be determined by such factors as: the geological nature of the ore body; the 
means used to prepare the ore for further processing; and the chemicals used in this process. 
It is sometimes the case that increased minerals trade may have beneficial effects on the 
environment, by shifting production to countries where mining has fewer adverse environmental 
impacts. 


Wildlife and fisheries trade: 


The Uruguay Round should significantly increase export opportunities, particularly for 
developing countries. This could have beneficial effects on wildlife populations in these 
countries, to the extent that increased opportunities for exports of other products should reduce 
the need for these countries to depend on wildlife trade, particularly trade in endangered species, 
to generate foreign exchange. At the same time, increased economic activity resulting from the 
Uruguay Round may result in further encroachment on wildlife habitat. In addition, the 
agreement may result in increased international commerce in some wildlife and wildlife 
products. 


The Uruguay Round Agreements include commitments by a number of countries to 
reduce their tariffs on fish and fish products, which will increase foreign market opportunities 
for fish and fish products. However, these new opportunities should not lead to overfishing in 
U.S. coastal waters, since the United States sets fishery yields in its waters on the basis of 
scientific stock assessments. 


Some have expressed concern that import restrictions imposed pursuant to U.S. species 
protection laws could be challenged as inconsistent with U.S. obligations under the Uruguay 
Round. There is general recognition among GATT parties of the need to examine GATT 
disciplines on the use of trade measures for environmental objectives, particularly for those 
objectives which are recognized as legitimate by international environmental agreements. This 


is an issue which has been identified as a priority item for consideration by the new WTO 
Committee on Trade and the Environment. 
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Forest resources: 


The Uruguay Round Agreements will reduce tariffs on wood and eliminate tariffs on pulp 
and paper products in major markets. The environmental impacts from increased U.S. exports 
of forest products are expected to be minimal, given the large U.S. resource base. continued 
advances in technology, and increased levels of recycling. Moreover, the United States is 
committed to sustainable forest management. 


International trade in tropical timber accounts for only 15 to 20 percent of deforestation 
in tropical countries. There is little evidence that reducing world trade in such timber would 
decrease significantly the rate of deforestation. In fact, improving export opportunities for forest 
products could increase the value of timber, which might otherwise be used for fuel or cleared 
for farming. 


¥. Public Comments 


In a Federal Register notice dated March 1, 1994, USTR requested comments from the 
public on the possible environmental effects of the Uruguay Round Agreements. The purpose 
of this notice was to ensure that the public had an opportunity to raise concerns regarding 
environmental issues and the Uruguay Round which could be addressed in this Report. USTR 
received comments from seven organizations. 


Vi. U.S. Plans for Further Work on Trade and the Environment 


A. Issues Not Addressed in the Uruguay Round 


As demonstrated by the preamble to the Uruguay Round Agreements, GATT parties 
share a commitment to ensuring that international trade rules and environmental policies are 
mutually supportive. However, there is currently disagreement regarding how certain GATT 
tules should be interpreted -- and possibly changed -- to reflect environmental concerns. 


Four issues related to trade and the environment have proven to be particularly 
controversial. These issues are: 


1) discrimination among products based on processes and production methods 
(PPMs); 

2) the relationship of the GATT to international environmental agreements (IEAs); 

3) the circumstances under which GATT rules permit countries to use trade 


measures to protect the environment; and 


4) the scope of the exceptions for environmental measures provided by GATT 
Article XX. 
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It will be the task of the WTO Trade and Environment Committee to address these (and other) 
issues in the near future. 


B. Discussion of Trade and the Environment in Other Fora 





The United States has participated in extensive discussions regarding the relationship 
between trade and the environment in several international fora. In addition to the work done 
by the GATT’s Working Group on Environmental Measures and International Trade, the 
Organization for Economic Cooperation and Development (OECD) has had an active work 
program underway since 1991 in a group composed of both trade and environment experts. 
More recently, trade and environment has been on the agendas of meetings of the United Nations 
Environment Program (UNEP) and the United Nations Conference on Trade and Development 
(UNCTAD). 


c Other International Environmental Efforts 


While the Uruguay Round Agreements reflect a new awareness of environmental 
concerns among international trade policymakers, it is not the primary forum in which 
international environmental issues are being addressed. The United States is currently an active 
participant in numerous international fora in which countries are engaging in cooperative efforts 
to address global environmental issues. These efforts are complemented by several domestic 
U.S. programs which are designed to promote environmentally-friendly economic growth. 


The Uruguay Round poses no threat to these efforts. In fact, as the WTO Committee 
on Trade and Environment seeks for ways to ensure that international trade rules do not conflict 
with international environmental objectives, it is likely that nations will place increased emphasis 
on international cooperative efforts on the environment as a means of avoiding trade conflicts 
over these issues. 


| Mechanisms for Public Input into Trade and Environment Issues 


The Trade and Environment Policy Advisory Committee: 


On March 25, 1994, President Clinton signed an Executive Order creating the Trade and 
Environment Policy Advisory Committee (TEPAC). The TEPAC will provide policy advice to 
the U.S. Trade Representative on issues involving trade and the environment. It will be 
composed of no more than 35 individuals, to be appointed by the U.S. Trade Representative in 
conjunction with EPA, from environmental interest groups, industry, agriculture and consumer 
groups. The creation of the TEPAC reflects the increasing importance of environmental issues 
in U.S. trade-policymaking. 
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The WTO: 


The Uruguay Round’s Dispute Settlement Understanding (DSU) contains several 
provisions (proposed by the United States) intended to increase public access to GATT dispute 
settlement proceedings. The DSU provides that, on request, countries will make their dispute 
settlement briefs publicly available, or provide public summaries of the briets if they wish to 
keep the briefs themselves confidential. The DSU also explicitly recognizes that governments 
may make their own positions available to the public. 


These two changes provide much greater assurance that the public will have information 
about the nature of any trade challenges to environmental measures. As part of the work 
program of the WTO Trade and Environment Committee, the United States intends to pursue 
further improvements in public access to WTO proceedings. 


In addition, the draft implementing legislation for the Uruguay Round Agreements 
includes a number of provisions designed to improve the public’s ability. to obtain information 
regarding WTO dispute settlement cases, as well as to provide input into U-S. positions in such 
cases. 


Conclusion 


The Administration firmly believes that the United States cannot look back. We cannot 
effectively address world economic problems by attempting to halt or slow world economic 
growth. In fact, such an approach would be likely to have disastrous effects on the global 
environment. Instead, the Administration believes that stronger world economic growth, by 
generating the resources and the will to address environmental concerns, will be an essential 
element in addressing those concerns. 


The Administration is committed to addressing U.S. and world environmental problems, 
both through active U.S. participation in various international environmental initiatives, and 
through continuing negotiations in the WTO to ensure that the world trading system is 
compatible with our international environmental objectives. The Administration strongly 
believes that the interests of the United States will be best served by adopting a forward-looking 
approach, implementing the Uruguay Round Agreements and working diligently in the WTO and 
elsewhere to address global environmental problems. 
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INTRODUCTION 


The Uruguay Round is the largest, most comprehensive set of trade agreements in 
history. The Uruguay Round will reduce barriers blocking U.S. exports to world markets in 
agriculture, manufactured goods, and services. In addition, it will improve world trade rules 
under the General Agreement on Tariffs and Trade (GATT), and ensure that those rules are 
more fair, comprehensive, and enforceable. Finally, it will establish a new World Trade 
Organization (WTO), to provide for the effective implementation of those rules. 


The successful conclusion and implementation of the Uruguay Round is an important part 
of President Clinton’s strategy for strengthening the domestic economy. An essential element 
in this strategy is to expand and open foreign markets. Expanding trade is critical to the U.S. 
ability to compete in the global economy and create high-wage jobs. 


Over a quarter of the U.S. economy is dependent on trade. Jobs related to trade earn, 
on average, 17 percent more than jobs not related to trade. Moreover, the benefits of trade 
ripple through the U.S. economy. Trade benefits not only the company that exports, but also 
the company which produces parts incorporated in exported products, the insurance agency 
which insures exporters, and the grocery store near the exporter’s factory. 


At the same time, increased access to foreign markets and increased competition at home 
benefit consumers. Lower trade barriers reduce prices, improve the quality, and widen the 
choice of consumer goods. This benefits both families and companies looking for good bargains 
and good quality. 


The Uruguay Round and the Environment: 


When negotiators began the Uruguay Round discussions in 1986, few issues were raised 
concerning the links between the environment and trade. However, as the negotiations 
progressed, a number of concerns were raised about how the draft provisions would relate to 
U.S. environmental; health and safety laws and regulations. U.S. negotiators met with 
representatives of interested groups and explained the intent and proposed operation of the 
provisions. In the late stages of the negotiations, in response to continuing concerns about the 
potential environmental implications of the Uruguay Round, the United States worked to obtain 
changes in the text to make clear that the agreement is sensitive to environmental concerns. 


Among the changes achieved by U.S. negotiators was additional language to confirm the 
ability of the United States to set its own environmental and health standards, as well as 
provisions improving public access to dispute settlement proceedings under the WTO. Perhaps 
most importantly, U.S. negotiators secured a commitment that a Committee on Trade and 
Environment will be established under the WTO. This Committee will examine the full range 
of trade and environment issues left unresolved by the Uruguay Round Agreements, and can 
provide recommendations to Trade Ministers for changes to WTO rules to minimize the potential 
for conflict between trade rules and environmental measures. 
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The Administration recognizes that the implementation of a set of trade agreements as 
comprehensive as the Uruguay Round may have some implications for certain environmental 
issues. Moreover, lack of information and uncertainty about the potential impact of the Uruguay 
Round on environmental issues may create misgivings toward the agreements, which are 
sometimes fed by misunderstandings or misinformation. Because of the high priority the 
Administration places on protecting the environment while promoting trade, as well as the 
importance of ensuring that Congress and the public are fully informed, the Office of the U.S. 
Trade Representative (USTR) has prepared this report on the likely significance of environmental 
issues associated with the Uruguay Round Agreements. 


Similar environmental concerns were raised regarding the North American Free Trade 
Agreement (NAFTA). In response to those concerns, USTR prepared a report on environmental 
issues in the NAFTA, which was submitted to the Congress along with the NAFTA in 
November 1993. The Administration believes that this report provided a positive contribution 
to informed public debate regarding the potential environmental implications of the NAFTA, and 
expects that its report on environmental issues associated with the Uruguay Round Agreements 
will play a similarly constructive role. 


Scope of this Report: 


This report discusses how environmental considerations were taken into account in the 
negotiation of the Uruguay Round Agreements, as well as the results of those negotiations. In 
addition, the report assesses the likely effects of the Agreements on various environmental 
issues. 


In preparing this report, USTR sought input from the public regarding environmental 
concerns raised by the Uruguay Round. Accordingly, on March 1, 1994, USTR published a 
notice in the Federal Register inviting public comments on the possible environmental effects 
of the Uruguay Round Agreements. Comments were received from seven organizations. The 
report includes responses to each of those comments. 


This report was prepared by an interagency task force, coordinated by the Office of the 
U.S. Trade Representative. The task force included representatives from the Departments of 
Agriculture, Commerce, Energy, Health and Human Services, Interior, Justice, Labor, State, 
Transportation, and Treasury; the Environmental Protection Agency; the Council of Economic 
Advisors; the Council on Environmental Quality; and the Office of Management and Budget. 


The report contains six sections: 
° Section I provides an overview of the Uruguay Round Agreements. 


° Section II describes trade and environment issues under the current GATT, as 
well as the negotiating history of environmental issues in the Uruguay Round. 
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e Section III analyzes the likely effect of the Uruguay Round Agreements on U.S. 
environmental laws and regulations, and discusses the plan for future work on 
trade and environment issues in the WTO. 


° Section IV provides an assessment of the potential effects of the Uruguay Round 
Agreements, on both such broad issues as economic growth and investment flows, 
as well as specific sectors, such as agriculture and wildlife. 


° Section V contains responses to issues raised in the public comment process. 


° Section VI describes U.S. plans for further work on trade and the environment, 
both in the WTO and in other international organizations. 


The Administration recognizes that the world is facing serious environmental problems. 
We believe that it is not only possible, but necessary, to address these problems in the context 
of continuing global economic growth. In fact, as this report outlines, we believe that 
implementation of the Uruguay Round will not only advance U.S. economic interests, but will 
also assist U.S. efforts to promote protection of the global environment. 
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I. OVERVIEW OF THE URUGUAY ROUND AGREEMENTS 
An HISTORY AND PURPOSE 


i? History 


The General Agreement on Tariffs and Trade (GATT), which entered into force in 1948, 
is a contract between 123 governments which together account for around 90 percent of world 
merchandise trade. (Appendix A provides a list of present GATT contracting parties.) An 
additional fourteen countries are associated with the GATT as a result of a current or previous 
political association with a GATT contracting party. Many of the remaining countries who are 
not now GATT parties have applied to join. (See Figures | and 2.) 


The chief objective of the GATT is to provide a secure and predictable international 
trading environment, as well as a continuing process of market opening, in order to promote 
worldwide economic growth. The GATT operates in four ways: 


1) as a binding list of trade concessions (which generally take the form of maximum 
tariff rates) granted by each contracting party; 


2) as a set of multilaterally-agreed disciplines providing the "rules of the road" for 
trade in goods; 


3) as a forum for trade negotiations in which international trade is liberalized and 
made more predictable, either through the reduction of trade barriers in national 
markets or through the reinforcement and extension of GATT rules; and 


4) as an international forum in which governments can resolve trade disputes with 
other GATT contracting parties. 


International trade has grown dramatically in volume, importance and complexity since 
the inception of the GATT. (See Figure 3.) This growth has occurred partly as a result of 
consensus among GATT members that the world’s economic welfare is enhanced by more open 
markets, without the risk of escalating trade restrictions and distortions. Seven "rounds" of 
multilateral negotiations under the GATT have succeeded in reducing average tariffs in the 
industrial countries from more than 40 percent ad valorem in the early 1950s to less than 
5 percent ad valorem today. 


Ze Major Elements of the GATT 


The body of rules which make up the current GATT system is composed of two 
elements. The first element is the General Agreement itself, which comprises 38 articles. 
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FIGURE 1: PARTICIPATION IN THE GATT 


(Source: CIA, Handbook of Economic Statistics, 1993.) 
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FIGURE 2: GATT PARTIES NOW ACCOUNT FOR ALMOST ALL 
MARKET-ECONOMY EXPORTS 





(Source: IMF, International Financial Statistics Yearbook, 
varlous issues.) 
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FIGURE 3: WORLD TRADE HAS GROWN FASTER THAN WORLD 
PRODUCTION 


(Source: IMF, International Finaneial Statistics Yearbook, 
various issues. ) 
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The second element of the GATT system is a series of associated agreements ("codes"), 
which cover rules of conduct in a number of nontariff areas. Most of these codes were 
established at the end of the Tokyo Round negotiations (which were held from 1974 to 1979). 
Areas covered by the codes include: the use of subsidies and countervailing duties. technical 
barriers to trade (standards), import licensing procedures, antidumping actions. customs 
valuation, government procurement, and trade in bovine meat, dairy products, and civil aircraft. 
Although participation in these agreements is much more limited than for the General Agreement 
(ranging from less than twenty to about forty countries), the code signatories nevertheless 
account for the vast majority of world trade in the relevant areas.' Another associated agreement 
is the Multi-Fibre Arrangement, which covers trade in textiles. 


The articles of the General Agreement are based on several fundamental principles: 





e Most-favored-nation principle: GATT parties are required to extend to all cther 
contracting parties the most favorable treatment with respect to tariffs and related 
matters granted to any trading partner. This non-discriminatory treatment ensures 

).- that any tariff reduction or other trade concession is automatically extended to all 
GATT parties, multiplying its liberalizing effects. 


The GATT provides for some exceptions to this rule, primarily for customs 
unions, such as the European Union, and free-trade areas, such as the North 
American Free Trade Agreement (NAFTA), and provides for waivers to be 
granted for preferential treatment accorded to developing countries under the 
Generalized System of Preferences. 


° National treatment: GATT parties must give imported goods treatment no less 

favorable than that accorded to comparable domestic goods in domestic markets. 
Any internal restrictions, regulations or taxes applied to imported products also 
must apply to similar domestic products. 


° Protection through tariffs: The GATT generally prohibits quantitative 
restrictions or quotas. Instead, members must provide any protection at the 
border by means of tariffs. The aim of this rule is to make the extent of 

«protection clear and to minimize trade distortions. 


° A stable basis for trade: A stable and predictable basis for trade is provided 
partly by the "binding" of tariff levels negotiated among GATT parties. As part 
of its GATT obligations, each contracting party submits a list of its tariff rates 
which it commits not to increase above certain specified levels. Although 
provision is made for renegotiation of such bound tariffs, a return to higher tariffs 
is discouraged by the requirement that countries must reach agreement with other 


—_——___. 


' One of the major achievements of the Uruguay Round is that it will extend coverage of 
most of the GATT codes to all WTO members. 
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GATT parties for any increases in bound tariff rates, or face withdrawal of 
equivalent tariff concessions from those other parties. 


The General Agreement provides exceptions from these general obligations in certain 
circumstances, for such considerations as: flational security; protection of human, animal or plant 
life or health; and conservation of exhaustible natural resources. (The exceptions for 
environmental concerns are discussed in Section II.A of this report.) 


3. Institutional Structure of the GATT 


The central institution of the GATT is the annual Ministerial Session of the Contracting 
Parties, where all actions taken by subsidiary bodies during the year are formally ratified. In 
addition, decisions to initiate or conclude rounds of multilateral trade negotiations conducted 
under GATT auspices are always taken by the contracting parties themselves, usually in the 
annual Ministerial Session. 


Between Sessions, the principal decision-making body is the Council of Representatives, 
which is made up of representatives of the contracting parties. All requests for action by the 
GATT not acted on directly by the contracting parties must be submitted to the Council for 
consideration. The Council meets about nine times each year. The agenda for each Council 
meeting is established about ten days in advance of the meeting, and all action requests must be 
submitted for the agenda by that time. The Council’s agenda usually includes a variety of items, 
such as bilateral trade disputes, new accessions, waivers and reports of working parties. In 
practice, GATT decisions are generally reached by consensus, rather than by vote. 


Consultation, conciliation and dispute settlement are fundamental to the smooth 
functioning of the GATT system. To maintain confidence in the system, it is essential that all 
GATT parties be able to call on the GATT for a fair settlement of disputes in which they feel 
their rights under the General Agreement are being withheld or compromised by other GATT 
parties. The operation of the existing GATT dispute settlement system is described in detail in 
Section III.E of this Report. 


The GATT Secretariat, which is located in Geneva, consists of about 180 professionals 
and is headed by a Director-General. The Secretariat services the standing bodies of the GATT 
and provides technical support to developing countries. Its economists and statisticians provide 
trade performance and trade policy analyses while its legal staff assists in the resolution of trade 
disputes involving the interpretation of GATT rules and precedents. 


4. The Uruguay Round Negotiations 


In the 1980s, many governments in the industrialized countries faced stagnating 
economies and were reluctant to see further economic adjustment take place through unfettered 
international competition. Asa result, during this period there was a proliferation of agricultural 
and industrial subsidies, as well as bilateral market-sharing arrangements. 
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In addition, it became apparent after the conclusion of the 1979 Tokyo Round Agreement 
that the General Agreement was inadequate to address the new realities of world trade. In 
particular, world trade had become far more complex, as international investment exploded and 
trade in services (which was not covered by existing GATT rules) increased in importance for 
many countries. Moreover, GATT rules had been found wanting in several areas (€.g., 
agriculture, where many countries maintained significant restrictions on imports and/or provided 
substantial subsidies to their farmers, and intellectual property and investment, for which no 
GATT rules existed). Many countries also expressed concern that the GATT’s dispute 
settlement system was not functioning effectively. 


As a result, in September 1986, trade ministers of the GATT contracting parties, meeting 
in Punta del Este, Uruguay, agreed to launch what came to be known as the Uruguay Round of 
multilateral trade negotiations. The main objectives of the Uruguay Round negotiations were 
twofold: first, to seek further reductions in barriers to trade in goods and, second, to establish 
a new framework of rules for services and other areas of trade not currently covered by GATT 
rules. 


U.S. objectives for the negotiations were set out by the Congress in the Omnibus Trade 
and Competitiveness Act of 1988. As the first principal U.S. trade negotiating objective for the 
Uruguay Round, Congress identified the establishment of a more effective and expeditious 
dispute resolution mechanism, and procedures which would enable better enforcement of U.S. 
rights. Another U.S. negotiating objective was the reduction or elimination of barriers and other 
trade-distorting policies and practices. 


After more than seven years of negotiations spanning three U.S. Administrations, 
agreement was reached on a final package of results on December 15, 1993. Trade Ministers 
signed the final Uruguay Round Agreements in Marrakech on April 15, 1994. 


De The Uruguay Round and U.S. Trade Policy 


The successful conclusion and implementation of the Uruguay Round is an important part 
of President Clinton’s strategy for strengthening the domestic economy. The agreement will 
help bolster the competitiveness of key U.S. industries, create jobs, foster economic growth, 
raise the U.S. standard of living and combat unfair foreign trade practices that impede U.S. 
exports. In addition, the Uruguay Round will give the global economy a major boost, as 
reductions in trade barriers create new export opportunities, and as the new GATT rules give 
businesses greater confidence that foreign markets will remain open and that competition in those 
markets will be fair. 


Trade is vital to the U.S. economy. From 1950 to 1990, the U.S. real gross domestic 
product (GDP) almost quadrupled, while exports grew sevenfold. (See Figure 4.) Jobs related 
to trade grew three times faster than overall job growth during those four decades. 
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FIGURE 4: U.S. EXPORTS HAVE GROWN FASTER THAN U.S. PRODUCTION 


(Source: Council of Economic Advisors, Economic Report of the President, 
February 1994.) 
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U.S. exports of goods and services continued to grow in 1993, reaching $660. | billion. 
Export growth has been an important stimulus to the economy in recent years, particularly 
during the recession of 1990-91 when other sources of income growth had dried up. Real US. 
GDP in 1993 was about 4.4 percent higher than it would have been had exports not increased 


after 1987. 


In 1990, over 7 million U.S. workers owed their jobs to merchandise exports. Of those, 
2.5 million workers were employed by industries producing merchandise for export; the 
remaining 4.5 million workers were employed in jobs indirectly supported by exports. Many 
other jobs are supported by U.S. exports of services. U.S. exports of services have been 
growing rapidly and have reached about 40 percent of the value of U.S. merchandise exports. 


At the same time, increased access to foreign markets and increased competition at home 
benefit consumers. Lower trade barriers reduce prices, improve the quality, and widen the 
choice of consumer goods and services. 
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B. MAJOR PROVISIONS 


The Uruguay Round is the largest, most comprehensive set of trade agreements in 
history. It brings under the trading system all major areas of trade and establishes new and 
improved procedures for resolving trade disputes. The Uruguay Round Agreements will operate 
under the auspices of the new World Trade Organization (WTO), which will be comprised of 
the WTO member governments. This section briefly describes the major provisions of the 
Uruguay Round Agreements. The following section describes the major features of the WTO. 
A full explanation of the Agreements is provided in the Statement of Administrative Action. 


Market Access for Goods: 


Since World War IJ, international trade negotiations have lowered tariffs by about 85 
percent, resulting in an unprecedented era of export-led economic growth. Significant barriers 
remain, however, and the Uruguay Round will reduce remaining world barriers to trade in goods 
by more than one-third. , 


The Agreement on Market Access for Goods will, inter alia: 


° reduce tariffs in major industrial markets by over one-third, and significantly 
reduce or eliminate tariffs in many markets in ten key product sectors (i.e., 
construction equipment, agricultural equipment, medical equipment, steel, beer, 
distilled spirits, pharmaceuticals, paper, toys, and furniture); 


° make deep cuts ranging from 50 to 100 percent on important electronics items by 
major U.S. trading partners; 


° harmonize tariffs among major exporting nations in the chemicals sector; 


° more fully integrate developing countries into the world economy by opening 
their markets to imported goods, and committing them to following the same 
trade rules as other countries; and 


° sharply limit the non-tariff barriers to imports -- such as quotas -- which have 
increased as tariffs have fallen. 


Agriculture: 


The Uruguay Round Agreement on Agriculture will strengthen long-term rules for 
agricultural trade and assure the reduction of specific policies that distort agricultural trade. 
U.S. agricultural exports will benefit significantly from the reductions in subsidies and the 
market openings provided by the Agriculture Agreement. 


The Agriculture Agreement will establish meaningful rules and explicit reduction 


commitments in the areas of export subsidies and domestic subsidies. For the first time, 
agricultural export subsidies and trade-distorting domestic farm subsidies will be subject to 
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explicit multilateral disciplines. Moreover, countries have agreed not to increase such subsidies 
over certain levels, and to reduce those levels over time. 


In the area of market access, the Agreement establishes the principle of comprehensive 
tariffication, which will lead to the removal of import quotas and other non-tariff barriers. 
Under tariffication, protection provided by non-tariff import barriers is to be replaced by a tariff, 
and minimum or current access commitments are required. Moreover, for the first time, all 
agricultural tariffs (including the new tariffs resulting from tariffication) will be bound and 
reduced. 


Sanitary and Phytosanitary Measures: 


The Agreement on the Application of Sanitary and Phytosanitary (S&P) Measures, which 
was negotiated in conjunction with the Agriculture Agreement, will help guard against the 
unjustified use of such measures to impede U.S. agricultural exports. The S&P Agreement will 
establish rules and disciplines for the development and application of S&P measures -- 1.€., 
measures taken to protect human, animal or plant life or health from risks related to plant and 
animal-borne pests and diseases, and from contaminants, toxins or disease-causing organisms 
in food or feed. S&P measures include a wide range of health protection measures, such as 
quarantine procedures, food processing and production measures, meat slaughter and inspection 
rules, and procedures for approval of food additives or for the establishment of tolerances (i.e., 
maximum permissible levels for pesticide residues in food). 


The S&P Agreement specifies rules and disciplines intended to prevent any contracting 
party from using S&P measures as disguised barriers to trade. At the same time, the S&P 
Agreement clearly recognizes and acknowledges the sovereign right of each government to 
establish laws, regulations and requirements necessary to protect life and health. It also 
recognizes the right of each government to establish the level of protection it deems appropriate. 


The S&P Agreement will allow the United States to maintain the integrity of its various 
regulatory systems designed to protect animal and plant life and health, and ensure food safety. 
(Section III.B discusses this issue in more detail.) 


Technical Barriers to Trade: 


The Agreement on Technical Barriers to Trade (TBT) is a successor to the 1979 TBT 
Agreement, improving multilateral rules with respect to standards, technical regulations and 
conformity assessment procedures. In addition, the Uruguay Round extends the coverage of the 
Agreement to include all WTO members. 


The new TBT Agreement will ensure that product standards, technical regulations, and 
conformity assessment procedures do not create unnecessary obstacles to trade. At the same 
time, the Agreement will ensure that each WTO member maintains the right to establish and 
maintain standards and technical regulations for the protection of the environment and of human, 
animal and plant life and health, and for the prevention of deceptive practices. The Agreement 
confirms that each government may determine its appropriate level of protection and, while 


14 


The Uruguay Round: Report on Environmental Issues Section | 


encouraging the use of international standards, creates no obligations that will result in 
downward harmonization. 


The TBT Agreement will guarantee the transparency of new standards, technical 
regulations and conformity assessment procedures by requiring advance notice and opportunity 
for comment. The Agreement will also establish a Committee on Technical Barriers to Trade 
that will provide a framework for avoiding and resolving disputes. (Section III.C discusses the 
TBT Agreement in greater detail.) 


Safeguards: 


The GATT includes a "safeguards" clause permitting parties to impose temporary import 
restrictions in cases in which a surge in imports of a particular products threatens "serious 
injury" to a domestic industry. The Uruguay Round Agreement on Safeguards will ensure that 
all countries use comparable rules and procedures (consistent with U.S. domestic legislation and 
precedures) when taking such safeguard actions. 


Antidumping: 


The GATT’s Antidumping Code contains disciplines discouraging the practice of 
dumping, which is defined as selling a product in a foreign market at a price below its "normal" 
(or "fair market") value. The Uruguay Round Antidumping Agreement will impose increased 
disciplines on injurious dumping and improved transparency and due process in antidumping 
proceedings. The amended antidumping rules should continue to provide an effective tool to 
combat injurious dumping. 


Subsidies and Countervailing Measures: 


The Agreement on Subsidies and Countervailing Measures will establish clearer rules and 
stronger disciplines in the subsidies area, while also making certain subsidies non-actionable, 
provided they are subject to specific conditions designed to limit distortive effects. 


Specifically, the Agreement creates three categories of subsidies and remedies: 
(1) prohibited subsidies; (2) permissible subsidies which are actionable multilaterally and 
countervailable unilaterally if they cause adverse trade effects; and (3) permissible subsidies 
which are non-actionable and non-countervailable if they are structured according to criteria 
intended to limit their potential for distortion. 


Government assistance to meet environmental requirements is included in the third 
category of permissible subsidies, provided such assistance meets certain conditions. 
Specifically, such assistance must be limited to one-time measures equivalent to not more than 
20 percent of the costs of adapting existing facilities to new standards, and may not cover any 
manufacturing cost savings which may be achieved. In addition, the Agreement permits 
government assistance for industrial research and development, as long as the assistance is 
_ limited to 75 percent of eligible research costs, and 50 percent of the costs of "pre-competitive 
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development activity." (The potential environmental impacts of these provisions are discussed 
in Section III.D.) 


GATT Articles: 


The mandate of the GATT Articles negotiating group was to discuss improvements in any 
GATT provision not being negotiated elsewhere, as members felt necessary. Among the 
amendments agreed by the group are provisions and understandings that will: 


° increase the disciplines and transparency over the use of measures adopted by 
countries experiencing balance of payments problems; 


° affirm the obligation of GATT contracting parties to ensure that their state trading 
enterprises operate in accordance with GATT rules; 


° clarify GATT rules that pertain to regional trading arrangements and define the 
state/local relationship in regard to GATT obligations; and 


® ensure that existing waivers of GATT obligations are time-limited, and that future 
waivers are subject to greater conditions and disciplines. 


Import Licensing Procedures: 


The new Agreement on Import Licensing Procedures will tighten the definitions and 
disciplines in the existing Agreement with regard to automatic and non-automatic licensing. In 
addition, the Agreement provides for a number of procedural improvements. 


Customs Valuation: 


The Uruguay Round negotiations resulted in amendments to the Customs Valuation Code 
which will, among other things, further clarify the rights and obligations of both importing and 
exporting countries in cases of suspected fraud. 


Preshipment Inspection: 


The Agreement on Preshipment Inspection will regulate the activities of preshipment 
inspection companies, with the objective of reducing or eliminating the impediments to 
international trade resulting from the use of such companies by developing countries to 
supplement or replace national customs services. In addition, the Agreement will establish a 
seta procedure to expedite the resolution of grievances or disputes that cannot be resolved 
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Rules of Origin: 


The Agreement on Rules of Origin will establish a three-year work program to harmonize 
rules of origin among the GATT contracting parties. The results of this work program will be 
annexed as an integral part of the Agreement. By developing a multilateral and harmonized set 
of rules for the determination of the origin of goods, the Agreement should afford greater 
predictability to the international trading environment. 


Textiles and Clothing: 


The Uruguay Round Agreement on Textiles and Clothing contains an agreed schedule 
for the gradual phase-out of quotas established pursuant to the Multifiber Arrangement over a 
ten-year transition period, after which textile and clothing trade will be fully integrated into the 
GATT and subject to the same disciplines as other sectors. The Agreement provides for 
expanded trade, improved market access and improved safeguard mechanisms, to protect the 
market against damaging surges in imports. 


Trade-Related Investment Measures: 


The objective of the Agreement on Trade-Related Investment Measures (TRIMS) is to 
reduce or eliminate the trade-distortive effects of certain trade-related investment measures. The 
Agreement explicitly prohibits local content and trade balancing requirements. This prohibition 
will apply whether such measures are mandatory, or are required in return for an incentive or 
advantage. A transition period of five years will be afforded for developing countries to 
eliminate existing prohibited measures, but only if they notify the GATT regarding each specific 
measure. Developed countries will be subject to a two-year transition period. 


Trade-Related Intellectual Property Rights: 


The Agreement on Trade-Related Intellectual Property Rights (TRIPS) establishes 
improved standards for the protection of a full range of intellectual property rights and the 
enforcement of those standards, both internally and at the border. The intellectual property 
rights covered by the agreement are: copyrights, patents, trademarks, industrial designs, trade 
secrets, integrated circuits (semiconductor chips) and geographical indications. The Agreement 
will be administered by a Council on Trade-Related Intellectual Property Rights. 


Services: 


The General Agreement on Trade in Services (GATS) is the first multilateral agreement 
covering trade and investment in the services sector. The GATS also provides a specific legal 
basis for future negotiations aimed at eliminating barriers that discriminate against foreign 
services providers and deny them market access. 


The principal elements of the GATS framework agreement include most-favored-nation 


_ (MEN) treatment, national treatment, market access, transparency and the free flow of payments 
and transfers. Like the General Agreement, Article XIV(b) of the GATS framework agreement 
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y 7 
provides an exception for measures "necessary to protect human, animal or plant life or health. 
The rules embodied in the framework are augmented by sectoral annexes dealing with issues 
affecting financial services, movement of personnel, enhanced telecommunications services and 


aviation services. 


Complementing the framework rules and annexes are binding commitments to market 
access and national treatment in services sectors submitted by individual WTO members. In 
order to fulfill the market access and national treatment provision of GATS, each government 
has submitted a schedule of market access commitments in services which will become effective 
upon entry into force of the GATS. The Agreement will be administered by a Council for Trade 
in Services. 


Included among the Ministerial Decisions accompanying the Uruguay Round Agreements 
is a recommendation that, at its first meeting, the Council for Trade in Services establish a 
Working Party on Trade in Services and the Environment. The Working Party will be tasked 
with examining the relationship between services trade and the environment, and may present 
tecommendations as to whether any modification is required to Article XIV of the GATS to 
provide for measures necessary to protect the environment. The Working Party will also 
examine the relationship of international environmental agreements to the GATS. The Working 
Party will report the results of its work to the Council within three years of the entry into force 
of the Uruguay Round. 


Dispute Settlement: 


The Dispute Settlement Understanding (DSU) will create new procedures for the 
settlement of disputes arising under any of the Uruguay Round Agreements on goods, services 
and trade-related intellectual property rights. It significantly improves the existing system by 
providing strict time limits for each step in the dispute settlement process. The effectiveness of 
the system is also improved through: provisions guaranteeing the right to a panel: adoption of 
panel reports unless there is a consensus to reject the report; appellate review of the legal aspects 
of a report upon request; time limits within which a contracting party is obligated to bring its 
laws into conformity with panel rulings and recommendations, or provide appropriate 
compensation; and authorization of retaliation in the event that a party has not brought its laws 
into conformity (or provided compensation) within that set period of time. 


The Uruguay Round will establish a single system that will apply its strengthened rules 
and procedures to all disputes, with only minor exceptions. A single panel will now be able to 
address all issues raised under any of the covered agreements. 


In addition, the Uruguay Round provides for greater public access to information about 
disputes. Specifically, the DSU provides that countries will make their dispute settlement briefs 
(or summaries thereof) publicly available upon request, and explicitly authorizes governments 
to make their own positions in dispute settlement proceedings available to the public. 


(Section III.E discusses the new dispute settlement procedures in more detail.) 
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Trade Policy Review Mechanism: 


The Uruguay Round Final Act confirms an April 1989 agreement by Ministers 
establishing the Trade Policy Review Mechanism, which will examine, on a regular basis, 
national trade policies and other economic policies having a bearing on the international trading 
environment. 


Ministerial Decisions and Declarations: 


The Ministerial Decisions and Declarations state the views and objectives of the Uruguay 
Round participants on a number of issues related to the operation of the global trading system, 
provide for the continuation of the improvements to the dispute settlement system that became 
effective in 1989, and deal with other matters concerning the operation of the dispute settlement 
system. Included among these documents is a Ministerial Decision on Trade and Environment, 
establishing a WTO Committee on Trade and Environment. (This Committee is described in 
more detail in Section I.C.) 


Government Procurement: 


The new Agreement on Government Procurement will expand the coverage of the 
existing agreement to significant new areas of procurement, and will improve the disciplines 
applicable to government procurement. In addition to the current members of the Agreement 
(i.e., the European Union, Japan, Canada, the Nordic countries, Switzerland, Austria and 
Israel), Korea has agreed to join. 


In contrast to the existing agreement, which covers only central government procurement 
of goods, the new Agreement will include procurement of services, including construction, and 
some coverage of subcentral governments and government-owned utilities. At the same time, 
the new Agreement contains provisions that will improve enforcement of the Agreement’s 
disciplines, as well as provisions anticipating future changes in procurement practices. such as 
streamlining procurement and electronic contracting. 
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c. THE WORLD TRADE ORGANIZATION 


In order to ensure the efficient and balanced implementation of the Uruguay Round, the 
agreement provides for the creation of a new World Trade Organization (WTO). The WTO will 
facilitate the implementation of trade agreements reached in the Uruguay Round by bringing 
them under one institutional umbrella, requiring full participation by all countries in the new 
trading system, and providing a permanent forum to address new issues facing the international 
trading system. 


The WTO Agreement expressly provides for the continuation of GATT practices in many 
areas, such as the practice of attempting to reach decisions on the basis of consensus, and will 
be guided by the decisions, procedures and customary practices developed under the GATT. 


In some areas, however, the WTO improves upon the existing GATT system. For 
example, under the current GATT Agreement, members can choose not to participate in the 
associated agreements ("codes") governing conduct in certain nontariff areas (e.g., the TBT 
Agreement and the Subsidies Code). Under the WTO, in contrast, all members must accept the 
obligations of all the agreements negotiated under the Uruguay Round (with the exception of the 
Government Procurement Code, the Civil Aircraft Agreement, the International Dairy 
Arrangement, and the Arrangement Regarding Bovine Meat). This achieves a long-standing 
U.S. objective of eliminating free riders and differing levels of obligations in the GATT. 


An important institutional improvement created by the WTO is the integrated dispute 
settlement system. The new system provides for more prompt and effective dispute settlement 
procedures that will guarantee the right to a decision on a complaint within strict time limits. 
This integrated system will also permit "cross-retaliation" (i.e., the possibility of imposing 
sanctions in areas other than the one in which the violation occurs if action in the latter area 
would be ineffective). For example, if a country refused to provide adequate protection for 
intellectual property rights (in contravention of its obligations under the TRIPS Agreement), the 
WTO could offer other contracting parties the recourse of increasing tariffs on that country’s 
exports of manufactured products. 


Some have expressed concern that participation in the WTO could diminish U.S. 
sovereignty. This concern seems to center around the possibility that the United States could 
be faced with an adverse dispute settlement finding, which could be adopted by other members 
of the WTO over U.S. objections. However, U.S. sovereignty is fully protected under the 
WTO. In no case would a finding by a WTO dispute settlement panel have the force of law in 
the United States. The appropriate federal and state executive and legislative authorities would 
decide how to respond under domestic law to any adverse panel recommendation. (This issue 
is discussed in more detail in Section HE) 


Finally, the WTO explicitly recognizes the links between trade and the environment. The 
preamble to the Agreement Establishing the WTO includes a specific commitment to the 
objective of sustainable development. Moreover, the Ministerial Decision on Trade and 
Environment, adopted on April 14, 1994) in Marrakech, establishes a full WTO Committee on 
Trade and Environment. (Appendix B contains the text of the Ministerial Decision.) This is 
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a significant step, signifying that the WTO recognizes its responsibility to address environmental 
considerations in developing and administering trade rules. The Ministerial Decision includes 
broad, objective terms of reference for the Committee. This will ensure an open analysis and 
debate on whether the current rules need to be updated to address environmental considerations, 
while preserving the benefits of the existing trading system. The Committee will make its first 
report (along with possible recommendations) to the WTO Ministers at their first meeting. At 
that meeting, the Committee’s work program and terms of reference will be reviewed by the 
Ministers. 


The WTO is scheduled to enter into force on January |, 1995, or as soon thereafter as 
possible.2 In order to ensure a smooth transition between the GATT and the WTO, a 
Preparatory Committee was established at the April 1994 Ministerial meeting. The Preparatory 
Committee includes a Subcommittee on Trade and the Environment, which has already begun 
discussions on the issues included in the work program of the Trade and Environment 
Committee, pending the formal establishment of the Committee concurrent with the creation of 
the WTO. 


2 An implementing conference will be held in the fall of 1994 to determine the final 
implementation date. 
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0. TRADE AND ENVIRONMENT ISSUES 
UNDER THE CURRENT GATT AGREEMENT 


This section examines the evolution of international discussions regarding the link 
between trade and environment issues under the current GATT Agreement. Section A discusses 
provisions of the General Agreement which may affect the implementation of environmental 
measures, and reviews previous GATT dispute settlement cases involving environmental issues. 
Section B describes issues raised in the GATT Working Group on Environmental Measures and 
International Trade. Finally, Section C reviews the negotiating history of various provisions of 
the Uruguay Round Agreement which could affect the implementation of environmental 
measures. 


A. GATT PROVISIONS WITH IMPLICATIONS FOR 
ENVIRONMENTAL MEASURES 


lL. General Provisions 


When the General Agreement was originally drafted more than 40 years ago, 
environmental policy was in its infancy. Consequently, the GATT does not refer to 
environmental measures as such. Instead, the general GATT obligations apply to environmental 
measures, just as they apply to measures imposed for other policy purposes. 


However, Article XX of the GATT provides for general exceptions from a country’s 
GATT obligations for certain specified purposes. Specifically, Article XX(b) provides an 
exception for measures "necessary to protect human, animal or plant life or health," while 
Article XX(g) provides an exception for measures "relating to the conservation of exhaustible 
natural resources if such measures are made effective in conjunction with restrictions on 
domestic production or consumption." These exceptions are subject to the conditions that the 
measures not be “applied in a manner which would constitute a means of arbitrary or 
unjustifiable discrimination between countries where the same conditions prevail, or a disguised 
restriction on international trade." 


In order to understand the effect of these exceptions, it is useful to first examine some 
of the general GATT disciplines to which these exceptions apply. 


The GATT currently contains a number of basic disciplines on measures affecting trade. 
Key among these are the disciplines on most-favored nation treatment (Article I), national 
treatment (Article III), and a general ban on quantitative import or export restrictions or 
prohibitions (Article XI). 
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"Most-favored nation" treatment refers to the general obligation to treat goods of one 
country no less favorably than goods of another country. Article I:1 requires that with respect 
to: 


1) "customs duties and charges of any kind imposed on or in connection with 
importation or exportation or imposed on the international transfer of payments 
for imports or exports," 


2) "the method of levying such duties and charges, " 
3) "all rules and formalities in connection with importation and exportation, and" 
4) "all matters referred to in paragraphs 2 and 4 of Article III" (see below), 


"any advantage, favour, privilege or immunity granted by any contracting party to any product 
originating in or destined for any other country shall be accorded immediately and 
unconditionally to the like product originating in or destined for the territories of all other 
contracting parties." 


"National treatment" refers to the general obligation to treat imported goods no less 
favorably than domestically produced goods. For example, Article III:4 requires that the 
"products of the territory of any [GATT] contracting party imported into the territory of any 
other contracting party shall be accorded treatment no less favorable than that accorded to like 
products of national origin in respect of all laws, regulations and requirements affecting their 
internal sale, offering for sale, purchase, transportation, distribution or use." 


Similarly, Article III:2 requires that the "products of the territory of any contracting party 
imported into the territory of any other contracting party shall not be subject, directly or 
indirectly, to internal taxes or other internal charges of any kind in excess of those applied, 
directly or indirectly, to like domestic products. Moreover, no contracting party shall otherwise 
apply internal taxes or other internal charges to imported or domestic products" so as to afford 
protection to domestic production, 


Article XI:1 states that no "prohibitions or restrictions other than duties, taxes or other 
charges, whether made effective through quotas, import or export licences or other measures, 
shall be instituted or maintained by any contracting party on the importation of any product of 
the territory of any other contracting party or on the exportation or sale for export of any 
product destined for the territory of any other contracting party." 


The presumption underlying these three articles is that markets function most efficiently 
when businesses and consumers are free to decide where to sell -- and from whom to buy -- 
products with a minimum of government interference. Thus, Articles I and III generaily prohibit 
government actions that are intended to favor the products of one country over another, or 
domestic products over imported products. Moreover, Article XI generally prohibits quantitative 
restrictions, because such restrictions impose greater limits on the choices available to businesses 
and consumers. 
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Ps Dispute Settlement Cases 


Several GATT dispute settlement panel reports have examined complaints by GATT 
contracting parties involving measures with an environmental aspect. These include the 
following panel reports: 


a) "United States -- Prohibition of Imports of Tuna and Tuna Products from 
Canada" (adopted February 22, 1982); 


b) "United States -- Taxes on Petroleum and Certain Imported Substances" (adopted 
June 17, 1987); 


Cc) "Canada -- Measures Affecting Exports of Unprocessed Herring and Salmon" 
(adopted March 22, 1988); 


d) "Thailand -- Restrictions on Importation of and Internal Taxes on Cigarettes" 
(adopted November 7, 1990); 


e) "United States -- Restrictions on Imports of Tuna" (dated September 3, 1991, not 
adopted); and 


f) "United States -- Restrictions on Imports of Tuna" (dated May 20, 1994, not 
adopted). 


The following discussion reviews each of these panel reports, as it pertains to 
environmental aspects of the dispute. Some of these panel reports have raised issues of 
interpretation (for instance, regarding the scope of the exception under Article XX( g)) which will 
need to be addressed in the new WTO Trade and Environment Committee. 


a. United States -- Prohibition of Imports of Tuna and Tuna Products from 
Canada 


This dispute arose in August 1979, when the United States prohibited imports of tuna and 
tuna products from Canada, pursuant to section 205 of the United States Fishery Conservation 
and Management Act of 1976. The import prohibition was imposed after Canadian authorities 
seized nineteen U.S. fishing vessels which were found within 200 miles of Canada’s west coast. 
The United States contested Canada’s jurisdiction over the tuna fisheries involved. Canada 
challenged the U.S. import ban in the GATT. 


A GATT panel determined that the U.S. import prohibition was inconsistent with 
Article XI:1. In defense, the United States invoked the provisions of Article XX(g). This was 
the first examination by a panel of the Article XX(g) exception. The pane! found that the import 
prohibition against Canada did not necessarily constitute arbitrary or unjustifiable discrimination, 
since the United States had applied similar import prohibitions against other countries for similar 
reasons. The panel also found that the U.S. measure was not a disguised restriction on trade, 
since it had been taken as a trade measure and publicly announced as such. 
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The panel noted that both parties to the dispute considered tuna stocks to be an 
exhaustible natural resource in need of conservation management. However, the panel found 
that the United States did not apply restrictions on domestic production of all the types of tuna 
involved in the import prohibition, nor were there any restrictions on the domestic consumption 
of tuna and tuna products. Accordingly, the panel found that the United States had failed to 
satisfy the condition in Article XX(g) that the measures be made effective in conjunction 
with restrictions on U.S. domestic production or consumption. 


b. United States -- Taxes on Petroleum and Certain Imported Substances 


This case concerned provisions of the U.S. "Superfund" law imposing a tax on certain 
imported substances. Here, the dispute did not involve any of the Article XX exceptions. 
Instead, Canada and the European Community (EC) complained: that the Superfund tax was 
inconsistent with Article III:2. The United States claimed that the Superfund tax was a border 
adjustment tax (that is, a tax applied on imports at the border to adjust for a tax applied to like 
domestic goods), and therefore consistent with GATT rules. However, the EC argued that the 
Superfund tax did not qualify as a border adjustment tax "because it was designed to tax 
polluting activities that occurred in the United States and to finance environmental programmes 
benefitting only United States producers. Consistent with the Polluter-Pays Principle, the United 
States should have taxed only products of domestic origin because only their production gave 
rise to environmental problems in the United States."’ 


The panel did not find any inconsistency between the Superfund tax and GATT rules on 
this basis. It found that "the tax adjustment rules of the General Agreement distinguish between 
taxes on products and taxes not directly levied on products; they do not distinguish between 
taxes with different policy purposes. Whether a sales tax is levied on a product for general 
revenue purposes or to encourage the rational use of environmental resources, is therefore not 
relevant for the determination of the eligibility of a tax for border tax adjustment. For these 
reasons the Panel concluded that the tax on certain chemicals, being a tax directly imposed on 
products, was eligible for border tax adjustment independent of the purpose it served. The Panel 
therefore did not examine whether the tax on chemicals served environmental purposes and, if 
so, whether a border tax adjustment would be consistent with these purposes. "* 


However, the panel did find that the United States had violated its national treatment 
obligations by imposing a higher tax burden on imports than on domestic producers. The 
panel went on to note that "if a contracting party wishes to tax the sale of certain domestic 
products (because their production pollutes the domestic environment) and to impose a lower tax 
or no tax at all on like imported products (because their consumption or use causes fewer or no 
environmental problems), it is in principle free to do so. The General Agreement’s rules on tax 
adjustment thus give the contracting party in such a case the possibility to follow the 
Polluter-Pays Principle, but they do not oblige it to do so." 


3 Paragraph 5.2.3 of the panel report. 


* Paragraph 5.2.4. 
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e Canada -- Measures Affecting Exports of Unprocessed Herring and Salmon 


This dispute concerned a Canadian prohibition on the export of unprocessed herring and 
salmon. Since Canada.did not restrict exports of processed fish, the United States believed that 
the restrictions were primarily aimed at protecting Canada’s processing industry. Accordingly, 
the United States challenged Canada’s export prohibition as inconsistent with Article XI:1. 
While Canada conceded that the export prohibition was inconsistent with this Article, it invoked 
Article XX(g) as part of its defense. The panel, as well as the parties to the dispute, agreed that 
salmon and herring stocks are "exhaustible natural resources" and that Canada’s harvesting 
limitations on those stocks were "restrictions on domestic production" within the meaning of 
Article XX(g). 


However, the panel found that the export prohibition "had to be primarily aimed at the 
conservation of an exhaustible natural resource to be considered as ‘relating to’ conservation 
within the meaning of Article XX(g)." Furthermore, the trade restriction had to be "primarily 
aimed at rendering effective" the restrictions on domestic production restrictions in order to be 
made effective "in conjunction with" those restrictions, as required by Article XX(g).° 


Canada argued that its export prohibitions "had an effect on conservation because they 
helped provide the statistical foundation for the harvesting restrictions and increase the benefits 
to the Canadian economy arising from the Salmonid Enhancement Program."° The panel 
disagreed, finding that the export prohibition was not primarily aimed at the conservation of 
salmon and herring stocks, in light of the fact that Canada was able to collect statistical data on 
many different species of fish without imposing export prohibitions on them, and that the export 
prohibitions did not limit access to the fish in general but only access by foreign processors 
and consumers to the fish in unprocessed form. 


d. Thailand -- Restrictions on Importation of and Internal Taxes on Cigarettes 


This dispute concerned Thailand’s requirement for a license to import cigarettes, and the 
fact that it had not granted such a license in ten years. Thailand did not impose similar 
restrictions on the sale or production of domestic cigarettes. The United States challenged 
Thailand’s import restrictions on cigarettes as inconsistent with Article XI:1. The dispute 
settlement panel agreed with this contention. As part of its defense, Thailand invoked 
Article XX(b). 


The panel noted that Article XX(b) "clearly allowed contracting parties to give priority 
to human health over trade liberalization; however, for a measure to be covered by Article 
XX(b) it had to be ‘necessary’."’ The panel found that "the import restrictions imposed by 





> Paragraph 4.6. 
® Paragraph 4.7. 


’ Paragraph 73. 
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Thailand could be considered to be ‘necessary’ in terms of Article XX(b) only if there were no 
alternative measure consistent with the General Agreement. or less inconsistent with it, which 
Thailand could reasonably be expected to employ to achieve its health policy objectives." 


Thailand argued that the purpose of its import prohibition was to protect the public from 
harmful ingredients in imported cigarettes, and to reduce the consumption of cigarettes in 
Thailand. However, the panel found that Thailand’s import prohibition was not "necessary" 
within the meaning of Article XX(b), since other measures to achieve Thailand’s public 
health objectives were reasonably available that were consistent -- or less inconsistent -- 
with the GATT. 


For instance, referring in part to the work of the World Health Organization, the panel 
noted that Thailand could reasonably be expected to control the quality of its cigarettes by 
employing a non-discriminatory regulation requiring complete disclosure of cigarette ingredients, 
coupled with a ban on unhealthy substances. Similarly, Thailand could reduce the quantity of 
cigarettes by reducing demand through cigarette advertising bans or by ee supply through 
the price charged by the government cigarette monopoly. 


With respect to advertising bans, the panel took note of the argument that such bans 
might be considered to be inconsistent with Article III:4 if they were to favor established 
domestic cigarette production at the expense of new foreign suppliers. However, the panel 
found that even if an advertising ban were considered to be inconsistent with Article III:4, such 
an inconsistency would have to be regarded as inevitable since any additional advertising rights 
would risk stimulating demand for cigarettes. Accordingly, the panel would consider advertising 
bans as "necessary" within the meaning of Article XX(b). 


e. United States -- Restrictions on Imports of Tuna (I) 


This dispute concerned U.S. restrictions on imports of tuna under the Marine Mammal 
Protection Act of 1972. In accordance with this Act, the United States prohibited imports from 
Mexico of yellowfin tuna caught in the eastern tropical Pacific Ocean using purse seine nets. 
(This embargo is referred to as a "primary nation embargo.") The United States also prohibited 
imports of yellowfin tuna from “intermediary nations" that imported tuna from countries subject 
to the primary nation embargo. (This embargo is referred to as an “intermediary nation 
embargo.")- In addition, the United States prohibited the use of a "dolphin safe" label on tuna 
that did not meet U.S. criteria for being considered "dolphin safe" under the Dolphin Protection 
Consumer Information Act (DPCIA). 


Mexico challenged the U.S. embargoes as inconsistent with Article XI:1. In 
September 1991, the GATT dispute settlement panel established to review Mexico’s complaint 
found that both the primary and intermediary nation embargoes were inconsistent with 
Article XI:1. In addition, the panel found that Article XX(b) and Article XX(g) are not 


8 Paragraph 75. 
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available for measures to protect resources located outside the jurisdiction of the nation 
taking the measure. 


The panel reasoned that each country remains free under the GATT to set its own 
environmental policies; however, if the exceptions under Article XX were available for measures 
protecting resources outside the jurisdiction of the country, then, in the panel’s view, a country 
could take trade measures based on the fact that another country had different environmental 
policies from its own, thereby infringing that other country’s right to establish its own 
environmental policies. The panel considered that if countries were allowed to apply measures 
to protect resources outside their jurisdiction, then any GATT contracting party could 
unilaterally determine the life or health protection policies from which other contracting parties 
could not deviate without jeopardizing their rights under the GATT. In the panel’s view, such 
unilateralism would be contrary to the multilateral nature of the GATT. 


Moreover, the panel found that, even if Articles XX(b) and XX(g) could be construed 
to apply to protect resources outside a country’s jurisdiction, they would not be available in this 
case, because the Marine Mammal Protection Act imposed unreasonable conditions (specifically, 
the Mexican authorities could not know the dolphin mortality standard they were expected to 
meet until after the fact). Consequently, the U.S. embargo was neither "necessary" within the 
meaning of Article XX(b), nor "primarily aimed at conservation" within the meaning of Article 
XX(g). 


Finally, the panel found that the labeling provisions of the DPCIA were not inconsistent 
with the obligations of the United States under the GATT since they were applied on a non- 
discriminatory basis. 


The panel report has not been adopted by the GATT Council: therefore. the report does 
not represent an official determination of the international obligations of the United States. 
Furthermore, this panel’s reasoning was rejected by the next panel to review these U.S. 
measures, as discussed below. 


fe United States -- Restrictions on Imports of Tuna (ID 


Subsequent to the panel report in the challenge by Mexico to the U.S. Marine Mammal 
Protection Act (MMPA), the European Economic Community (EC) and the Netherlands, on 
behalf of the Netherlands Antilles, requested establishment of a second panel to review the U.S. 
primary and intermediary nation embargoes. The EC and the Netherlands also asked that the 
panel review new provisions, contained in section 305 of the MMPA. providing for embargoes 
to enforce agreements with the United States establishing a moratorium on the practice of using 
purse seine nets to surround schools of dolphin and tuna. The United States contended that the 
embargoes were covered by the exceptions in Articles XX(b) and XX(g). 


On May 20, 1994, a GATT dispute settlement panel issued a report finding that the U.S. 
tuna embargoes were inconsistent with GATT rules. However, the panel’s reasoning differed 
significantly in certain respects from that of the panel which had ruled on Mexico’s challenge 
to the U.S. embargoes. 
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The panel agreed with the previous tuna-dolphin panel that the embargoes were import 
restrictions or prohibitions inconsistent with Article XI: i; The panel also found that the 
embargoes could not be considered “internal measures" under Article [II], because they 
distinguished between tuna according to the harvesting practices and importing policies of the 
exporting nation, and these practices and policies had no impact on the inherent character of tuna 
as a product. 


In ruling on whether the exceptions in Article XX applied to the embargoes, however, 
the panel’s reasoning differed significantly from that of the first tuna- dolphin panel. 
Specifically, the panel found that Article XX’s exceptions could be applied to protect 
resources outside a country’s own jurisdiction. 


Nevertheless, the panel found that the U.S. embargoes did not qualify for an exception 
under Article XX because the embargoes themselves could not further U.S. conservation 
objectives. In particular, the panel noted that the U.S. embargoes applied to tuna imports 
whether or not a particular shipment of tuna had been harvested in a way that harmed dolphins. 
Accordingly, the panel found that the embargoes were "taken so as to force other countries to 
change their policies with respect to persons or things within their own jurisdiction." The panel 
reasoned that Article XX could not be interpreted to cover such measures, since this would 
seriously impair the balance of rights and obligations between parties, particularly as they 
affected market access. 


In its conclusions, the panel observed that the issue in dispute was not the validity of 
U.S. environmental objectives, but rather the trade measures used to achieve these objectives. 
The panel also noted that "the relationship between environmental and trade measures would be 
considered in the context of preparations for the organization of the World Trade Organization," 
in particular in the work of the Committee on Trade and Environment. 
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B. THE GATT WORKING GROUP ON ENVIRONMENTAL MEASURES AND 
INTERNATIONAL TRADE 


In 1991, the GATT reactivated its Working Group on Environmental Measures and 
International Trade (EMIT). (This Group, which was originally chartered as a stand-by 
mechanism in 1971, before the Stockholm Conference on the Human Environment, had never 
been convened.) 


During the GATT Council debate over reactivation of the EMIT, there was disagreement 
over whether the Group’s two-decade-old mandate was broad enough to allow discussion of the 
issues that countries wished to raise. In order to avoid placing the Group in a situation in which 
it would be forced to waste precious time arguing over what it could discuss, it was agreed that 
the Group should start work based on a narrow agenda that everyone could agree was within the 
mandate of the Group. Initially, the Council asked the EMIT to focus on three issues: 


1) the relationship between trade provisions in existing international environmental 
agreements and GATT principles and provisions; 


2) the "transparency" of national environmental regulations likely to have trade 
effects (e.g., the degree to which foreign governments and/or nationals are 
provided with notice of and an opportunity to comment on such regulations); and 


3) the trade effects of packaging and labelling requirements aimed at protecting the 
environment. 


Subsequently, in July 1993, the GATT Council asked the EMIT to extend its focus to certain 
of the trade-related issues raised in Agenda 21 of the UN Conference on Environment and 
Development (UNCED). (See Section VI.C.1 for a more detailed discussion of UNCED.) 


The EMIT Working Group was not established as a negotiating forum; rather, its purpose 
was to serve as a vehicle for analyzing the nature and significance of the relationships between 
trade and environmental policy in certain areas. In this context, the GATT Secretariat prepared 
a large number of papers to inform the Group’s discussions. These analytical papers are now 
available to the public, as is the Chairman’s report to the GATT Contracting Parties on the work 
of the Group. 


From 1991 through 1993, the EMIT met twelve times. During the course of the Group’s 
discussions, the participants found that they were in agreement on several general principles. 
First, they agreed that the GATT was neither equipped nor inclined to become involved in 
setting environmental standards. Second, the EMIT members agreed with UNCED’s conclusion 
that there is no necessary contradiction between pursuing the aims of environmental protection 
and maintaining the integrity of the multilateral trading system, although several specific cases 
were identified where further work may be needed to ensure that these objectives are actually 
compatible in practice. As a corollary to this principle, there was also general agreement that 
any conflicts between trade and environmental policies should be resolved in a manner that 
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neither undermines internationally agreed trade rules nor presents an obstacle to environmental 
policymaking. 


Finally, the members of the EMIT were strongly supportive of the Uruguay Round as 
a major, concrete step in strengthening a non-discriminatory trading system. It was generally 
felt that such a system would facilitate environmental protection by encouraging more efficient 
resource allocation and generating real income growth. 


P Trade Provisions in International Environmental Agreements 


In examining the issue of trade provisions in international environmental agreements 
(IEAs), the EMIT focused not on whether existing trade provisions in IEAs are consistent with 
GATT rules, but rather on identifying fundamental questions whose resolution might assist in 
minimizing any potential policy conflicts in the future. The Group did not reach any conclusions 
regarding the extent to which changes might be needed to increase the GATT’s sensitivity to 
environmental objectives, or flexibility regarding the use of trade measures to achieve such 
objectives. . 


The Group did identify a number of issues which would need to be dealt with in any 
proposals for changing GATT rules to accommodate trade measures imposed pursuant to 
international environmental agreements. These issues included: 


° what criteria an agreement should meet to qualify as an “international 
environmental agreement" (for instance, extent of membership); 


° what reasons countries might have for choosing not to participate in an IEA; 


° whether the activities of non-participants in an IEA could undermine the 
environmental objectives of that agreement; 


° whether and to what degree of specificity an IEA obligates or authorizes its 
participants to impose trade measures; 


e . whether trade measures are needed to achieve an IEA’s environmental objectives; 


° the existence of safeguards to prevent such trade measures from being used to 
protect a domestic industry; and 


° how to resolve disputes arising from the use of trade measures imposed pursuant 
to an IEA. 
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2. Transparency 


The members of the EMIT Working Group generally felt that the GATT’s requirements 
to provide notice and an opportunity for comment regarding proposed domestic regulations are 
adequate to deal with the need to identify and provide opportunities, as appropriate, for both 
exchange of information and inter-governmental consultation regarding environmental measures 
with potentially significant trade effects. Although some countries felt that further efforts are 
necessary in certain areas to ensure transparency (e.g., to improve the transparency of voluntary 
and sub-national measures), others cautioned against overextending notification requirements. 
In general, however, countries agreed that the GATT’s transparency requirements applicable to 
environmental measures should not be more onerous than those for other policy areas that affect 
trade. 


Near the end of the Group’s work on transparency, it focussed on the need to ensure the 
transparency of various types of environmental measures with potential trade effects. In 
addition, the United States highlighted the need for public transparency in GATT procedures. 
and suggested that avenues for public access and participation be improved. However, this latter 
topic was not formally addressed in the EMIT’s work. 


3. Packaging and Labelling 


The EMIT’s analysis of environmental packaging and labelling requirements sought to 
identify both their trade effects and how such requirements differ from the types of trade-related 
product standards that traditionally have been the focus of the GATT Agreement on Technical 
Barriers to Trade. Issues discussed by the Group included the use of life-cycle analysis, as well 
as processes and production method-based requirements (particularly those which deal with 
attributed that are not reflected in the characteristics of the product). 


The Group also identified several issues requiring further analysis, including: the trade 
implications of voluntary, versus mandatory, measures; methods for setting criteria and threshold 
levels in the design of such measures; the scope for standardization or mutual recognition of 
packaging and labelling requirements; the adequacy of existing trade disciplines (such as national 
treatment requirements) when applied to requirements based on processes or production methods: 
and special problems that may be faced by small or developing country suppliers. 


4, UNCED Followup 


Finally, the EMIT also considered the question of how to follow up on UNCED’s 
Agenda 21, which contains a list of recommendations for ensuring that trade and environmental 
policies are mutually supportive. Countries generally agreed that Agenda 21’s guiding principles 
are basically compatible with the underlying philosophy of the GATT. In addition, it was noted 
that Agenda 21 recognizes that key trade principles and rules need to apply as checks in cases 
in which trade measures are used for environmental purposes. 


While the topics covered by the EMIT Working Group’s original agenda addressed some 
of the points raised in the trade chapter of Agenda 21, more work remains to be done in such 
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areas as: dispute settlement; border charges and adjustments; developing country issues; the use 
of trade measures for environmental purposes when such measures are not linked to an IEA; and 
the question of processes and production-based trade measures and their link to the GATT 
concept of "like product." These, and other issues, can now be addressed in the new WTO 
Committee on Trade and Environment. 


In 1994, the Chairman of the EMIT, Ambassador Ukawa. submitted a report on the 


Group’s work to the GATT Council. That report, as well as the Group’s working documents, 
are now publicly available. 
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& NEGOTIATING HISTORY OF ENVIRONMENTAL PROVISIONS IN THE 
URUGUAY ROUND 


The Uruguay Round negotiations were originally scheduled to conclude by the end of 
1990. After several years of difficult negotiations, the GATT Secretariat released, on 
December 20, 1991, a draft negotiating text. Some of the provisions in that text reflected the 
results of completed negotiations. Other provisions represented the GATT Director-General’s 
attempt at forging compromise language in contentious areas of the negotiations. This draft was 
formally titled "the Draft Final Act Embodying the Results of the Uruguay Round of Multilateral 
Trade Negotiations." It came to be known as the "Dunkel text," after then-Director-General of 
the GATT Arthur Dunkel. 


When the Dunkel text was released, many GATT parties, including the United States, 
indicated that they would seek changes to the text. In addition, a number of U.S. consumer, 
public health and environmental organizations expressed strong apprehensions about the potential 
environmental implications of the Dunkel text. These concerns included: 


° the relationship of certain provisions in the Dunkel text to U.S. health, 
environmental, conservation and food safety standards; 


e the lack of transparency and provision for public access to the dispute settlement 
process under the Dunkel text; 


° the failure of the Dunkel text to resolve concerns about whether the United States 
could restrict trade to protect the environment outside U.S. jurisdiction; and 


e the absence of broad commitments to the environment in the text. 


Consequently, in developing its final negotiating positions for the Uruguay Round 
Agreements, the United States decided to seek a number of key environment-related changes to 
the Dunkel text itself. The United States pursued these changes in the final phase of the 
Uruguay Round negotiations when they resumed in late 1992. In particular. these efforts 
focused on: 


° additional changes to the provisions on technical barriers to trade (TBT) and 
Sanitary and phytosanitary measures (S&P); 


° stronger provisions for transparency and the use of environmental expertise in the 
dispute settlement process; 


° stronger environmental commitments in the World Trade Organization; and 


° the development of a new institutional structure and post-Round environmental 
agenda for any issues not resolved in the Uruguay Round itself. 
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Environmental and business organizations, as well as the general public, played a key 
role in helping to identify and address environmental issues in the Uruguay Round negotiations. 
The Administration made special efforts to remain closely informed of public views and 
concerns, and to provide briefings to the public as the negotiations progressed. 


Moreover, in response to the tuna-dolphin case (described in Section II.A), Congress 
began to focus more closely on the need to ensure that the GATT is responsive to environmental 
concerns. Section 203 of the High Seas Driftnet Fisheries Enforcement Act, passed in 
November 1992, expressed the sense of Congress that the President, in carrying out trade 
negotiations, should seek, inter alia, to "...modify articles of the GATT to take into 
consideration the national environmental laws of the GATT Contracting Parties and international 
environmental treaties..." 


However, it is important to note the context in which the Uruguay Round negotiations 
took place. These negotiations involved over 100 nations with widely divergent interests. 
Many of the changes proposed by the United States to improve the environmental sensitivity of 
the Uruguay Round Agreement received little support from other countries. While substantial 
changes were finally made to the text of the Agreement, as with any negotiation, it was not 
always possible for U.S. negotiators to achieve acceptance of initial U.S. proposals. 


The discussion below reviews a number of environment-related provisions in the Dunkel 
text, and provides a comparison between these provisions and the final text of the Uruguay 
Round Agreements. 


1. General Commitments to Environmental Protection and Sustainable Development 
° The Dunkel Text: 


The Dunkel text contained a few general commitments to ensure that trade rules and 
practices under GATT or the Uruguay Round are undertaken in a manner that promotes 
environmental protection and sustainable development. The preamble to the Multilateral Trade 
Organization (since renamed the "World Trade Organization") referred simply to the "optimal 
use of resources of the world at sustainable levels." 


° — The Uruguay Round Agreements: 


As discussed in Section III.A, below, the preambular language in the Dunkel text was 
substantially changed and improved in the final Uruguay Round text. The revised language 
includes a commitment to act in accordance with sustainable development, seeking both to 
protect and preserve the environment and enhance the means for doing so. 


These changes occurred largely as a result of U.S. interventions during the final stages 


of the negotiations, promoting stronger preambular commitments to these objectives in the text 
of the Agreement establishing the new World Trade Organization. 
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2. Technical Barriers to Trade and Sanitary and Phytosanitary Measures 
a. Least Trade Restrictive and Proportionality Tests 
° The Dunkel Text: 


The Dunkel text proposed new disciplines on the use of domestic product standards and 
S&P measures. The text on Technical Barriers to Trade required, inrer alia, that technical 
regulations shall be "no more trade restrictive than necessary to fulfill a legitimate objective, 
taking into account the risks of non-fulfillment." A footnote indicated that this provision was 
intended to ensure "proportionality between regulations and the risks non-fulfillment of legitimate 
objectives would create." A separate clause provided that technical regulations shall not be 
maintained if circumstances or objectives change so that they can be addressed in a less trade- 
restrictive manner. 


The S&P text required parties to "ensure that... measures are the least restrictive to trade, 
taking into account technical and economic feasibility." This language would have imposed a 
direct least trade-restrictiveness test on S&P measures. 


° The Uruguay Round Agreements: 


By the close of the Uruguay Round negotiations, a number of key changes and 
improvements were made in the Dunkel text on these points. In the TBT Agreement, the 
footnote was deleted.” In the S&P Agreement, the language on "least restrictive to trade" was 
revised to more clearly explain its operation. The new term, "no more trade restrictive than 
required," has been specifically elaborated to clarify that an S&P measure is not inconsistent 
with the Agreement unless it is shown that "there is another measure reasonably available taking 
into account technical and economic feasibility, that achieves the appropriate level of protection 
and is significantly less restrictive to trade" (emphasis added). 


The United States pushed very hard to achieve these changes in the negotiations, to 
assure that new rules in the WTO would respect the U.S. ability to adopt and maintain needed 
environmental standards and regulations. The revised texts of the S&P and TBT Agreements 
are described in more detail in Sections III.B and III.C, below. 





* This footnote was originally proposed by the United States. However, it was 


misconstrued by some as requiring a "proportionality" test under the TBT Agreement in which 
a measure would be required to be "proportionate" to the risk it was designed to protect against. 
The U.S.-proposed footnote was not intended to Suggest a proportionality requirement. 
; Proportionality" is not a concept used anywhere in the GATT or agreements negotiated under 
its auspices. It is ill-defined and would be inappropriate under the TBT Agreement. 


Accordingly, the United States withdrew its proposal and the footnote was deleted from the fina! 
text. 
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b. The Right to Choose Appropriate Level of Protection, and the Use of 
International Standards 


° The Dunkel Text: 


The TBT and S&P sections of the Dunkel text called upon parties to use international 
standards in the development of their own measures, subject to certain exceptions. The TBT 
text failed to make explicit the mght of each government to choose the level of protection it 
considers appropriate. 


The S&P text specifically provided that governments could maintain measures resulting 
in higher levels of protection if there is a scientific justification, or as a consequence of the level 
of protection a party determined to be appropriate. The phrase "scientific justification" was not 
defined, however. The S&P text also defined the phrase "appropriate level of sanitary or 
phytosanitary protection" as "the level of protection deemed appropriate by the contracting party 
establishing [ihe] measure..." 


e The Uruguay Round Agreements: 


By the close of the Round, the TBT provisions of the Dunkel text had been revised to 
clarify further that countries retain the right to choose their own level of protection. In addition, 
the United States proposed and obtained agreement on a footnote to the S&P text to define the 
term "scientific justification" in a manner appropriate to U.S. health and environmental 
regulatory concerns and perspectives. (See Sections IIJ.B and III.C, below.) 


The United States was, again, the driving force in the negotiations in achieving these 
improvements, which were designed to clarify further the right of countries to adopt health and 
environmental standards and regulations to achieve the level of protection they consider 
appropriate. In seeking these changes, the United States was careful to ensure that the 
Agreements’ disciplines over the discriminatory and arbitrary use of technical requirements were 
preserved. 


G, Scientific Basis and Uncertainty 
e ‘The Dunkel Text: 


The Dunkel S&P text provided that S&P measures must "not be maintained against 
available scientific evidence." The United States was concerned that this provision was vague 
and could lead GATT dispute settlernent panels to find measures inconsistent with GATT rules 
if there were any opposing scientific views (which are almost always available). On the other 
hand, the Dunkel S&P text did affirm that where a party determines that available scientific 
evidence or other information is insufficient to complete a risk assessment. it may adopt a 
provisional regulation on the basis of available relevant information, subject to followup review. 
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° The Uruguay Round Agreements: 


The final Uruguay Round text revised and improved the Dunkel text provision, so that 
the Agreement now calls for governments not to maintain S&P measures "without sufficient 
scientific evidence." The United States fought for and achieved this change, to ensure that 
federal and state standards for food safety, including pesticide tolerances. would be consistent 
with this obligation, unless they were maintained without sufficient scientific evidence. Specific 
reference is also made to a separate portion of the text which provides that governments may 
adopt provisional measures where scientific evidence is insufficient (see Section III.B, below). 


3. Dispute Resolution 
e The Dunkel text: 


The Dunkel text contained few provisions to improve the transparency and accessibility 
to the public of dispute settlement panel proceedings. Provisions for the use of environmental 
expertise, where appropriate. were discretionary with panels and often lacked procedural 
definition. 


° The Uruguay Round Agreements: 


The final Uruguay Round text contains provisions to strengthen both the transparency of 
the dispute settlement process and its use of relevant expertise in cases involving environmental 
issues. At U.S. insistence, the Agreement includes language permitting member countries to 
release their own panel submissions and statements to the public, and requiring other members 
to provide, upon the request of another member, non-confidential summaries of their panel 
submissions which can be made available to the public. The United States also succeeded in 
achieving agreement in the dispute settlement text on improvements in the process by which 
panels will be able to call upon scientific expertise in cases involving environmental issues. (See 
Section III.E, below.) 


4. Subsidies 
° The Dunkel text: 


Among other provisions, the Dunkel text proposed listing subsidies in three different 
categories: prohibited subsidies; actionable subsidies; and non-actionable subsidies. Non- 
actionable subsidies included those, subject to specified conditions, relating to assistance for 
research activities and to disadvantaged regions within the territory of a member pursuant to a 
general framework of regional development. The Dunkel text did not include in the category 
of non-actionable subsidies assistance to support adaptation to environmental requirements. 
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e The Uruguay Round Agreements: 


The new text creates a new and separate exemption for government assistance to industry 
to meet new environmental requirements (subject to certain specified conditions). These 
provisions provide additional assurance that U.S. government programs of this nature will not 
be subject to challenge under the new Subsidies Agreement. (See Section III.D, below.) 


The Agreement on Agriculture also contains provisions exempting payments for 
environmental programs from its domestic support reduction commitments, subject to certain 
specified conditions. 


a General Agreement on Trade in Services 
e The Dunkel text: 


The Dunkel text set forth new provisions and disciplines governing trade in services 
among GATT members. These included provisions requiring most-favored-nation treatment for 
the services and services providers of other parties, and a general exception modelled after 
GATT Article XX(b). The United States was instrumental in moving trade in services on to the 
agenda of the Uruguay Round, and in promoting the inclusion of such provisions. 


° The Uruguay Round Agreements: 


The final Uruguay Round text carries forward the basic provisions of the Dunkel text, 
including the reference to an exception along the lines of Article XX(b) (which is now Article 
XIV(b) of the GATS). In addition, the Ministers adopted a Decision on Services in Marrakech 
calling for an examination and report, with recommendations, if any, on the relationship between 
services trade and the environment, including whether the GATS should provide for additional 
exceptions than those contained in Article XIV(b). The new WTO Trade and Environment 
Committee is also called upon to consider this issue in the context of its work agenda. 


6. Unresolved Issues and Commitments to Address Those Issues 


Neither the Dunkel text nor the Uruguay Round Agreements provide for reforms or 
changes to GATT rules, including Article or XX, to address the relationship between these rules 
and the ability of countries to use trade measures to address environmental problems outside 
their own jurisdiction. Moreover, to date, no country has made a specific proposal for such 
changes to GATT rules to provide appropriate disciplines on their use. However, the 
commitments to environmental protection, conservation and sustainable development in the 
preamble to the WTO strengthen the basis for supporting efforts to address such concerns. 


In addition, the Work Programme of the newly created WTO Committee on Trade and 
Environment has included this issue on its agenda for action. This is particularly important 
given the terms of reference of the Committee, which include making recommendations on 
whether any modifications of the provisions of the multilateral trading system are required. 
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Other key environment and trade issues set for consideration by this new Committee are 
discussed in more detail in Section III.F, below. 


The United States was instrumental in achieving a commitment by December 15, 1993, 


to develop this new institutional structure and Work Programme, and then worked vigorously 
to ensure that a committee would be created with a balanced and aggressive work program. 
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Ill. PROVISIONS OF THE URUGUAY ROUND 
WITH A POTENTIAL EFFECT ON 
U.S. ENVIRONMENTAL LAWS AND REGULATIONS 


When the Uruguay Round negotiations began in 1986, the link between environmental 
issues and trade issues was not fully appreciated by all parties to the negotiations. However, 
during the late stages of the negotiations. the United States successfully advocated several 
amendments to the text of the Uruguay Round to make it more sensitive to environmental policy 
considerations. 


These changes ensure that the Uruguay Round Agreements more clearly safeguard U.S. 
environmental, health, and safety standards, and provide greater transparency to the procedures 
for dispute settlement. Moreover, the United States persuaded other countries that the trading 
system needs urgently to address a much broader range of issues where trade and environmental 
policy interact, resulting in a commitment to undertake a program of work on the trade- 
environment relationship through a Committee on Trade and Environment in the World Trade 
Organization. | 


This section discusses various provisions of the Uruguay Round Agreements that could 
have an impact on environmental laws and regulations. 


A. PREAMBLE 


The Uruguay Round breaks new ground in establishing protection of the environment as 
an overall objective of the parties to the agreement. Specifically, the preamble to the Agreement 
Establishing the World Trade Organization states that: 


"The Parties to this Agreement, 


"Recognizing that their relations in the field of trade and economic endeavor should be 
conducted with a view to raising standards of living, ensuring full employment and a 
large and steadily growing volume of real income and effective demand, and expanding 
the production and trade in goods and services, while allowing for the optimal use of the 
world’s resources in accordance with the objective of sustainable development, seeking 
both to protect and preserve the environment and enhance the means for doing so in a 
manner consistent with their respective needs and concerns at different levels of 
economic development, ..." 


This is the first time that a broad multilateral trade agreement has recognized sustainable 
development as a guiding principle. The preamble language should serve to reinforce the 
positive and mutually supportive role that open markets, economic growth and environmental 
protection must play in enhancing standards of living, and to guide WTO policymakers in future 
efforts to achieve integration between trade and environment goals. 
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B. AGREEMENT ON SANITARY AND PHYTOSANITARY MEASURES 


Sanitary and phytosanitary (S&P) measures refer generaliy to procedures or requirements 
used by governments to protect human, animal or plant life or health from risks arising from the 
spread of pests and diseases, or from additives or contaminants found in food, beverages or 
feedstuffs. The Agreement on the Application of Sanitary and Phytosanitary Measures defines 
S&P measures as government measures: 


1) to protect animal or plant life or health within the government’s territory from 
risks arising from the entry, establishment or spread of pests, diseases, disease- 
carrying or disease-causing organisms; 


2) to protect human or animal life or health within the government’s territory from. 
risks arising from additives, contaminants, toxins or disease-causing organisms 
in food, beverages or feedstuffs; 


3) to protect human life or health within the government’s territory from risks 
arising from diseases carried by animals or plants. or products thereof, or from 
pests: or 

4) to prevent or limit other damage within the territory of the government from pests 


(e.g., termite damage). 


S&P measures include a wide range of health protection and food safety measures, such 
as: quarantine procedures; food processes and production methods; meat slaughter and inspection 
rules; and procedures for the approval of food additives or for the establishment of pesticide 
residue tolerances. — 


Successive rounds of trade negotiations under the GATT have resulted in significant 
reductions in tariff rates around the world. As tariffs have declined. governments have resorted 
increasingly to non-tariff measures, such as standards, to protect local producers from foreign 
imports.'® Thus, in setting objectives for the Uruguay Round negotiations, governments agreed 
that there was a need for improved GATT rules to differentiate between legitimate health and 
safety standards and those which are disguised barriers to trade. The need for new rules was 
particularly acute with respect to agricultural products, which are not adequately addressed in 
existing GATT rules. 


The United States imports a significant amount of food each year. In 1993, the United 
States imported $25 billion in agricultural products, excluding fish products. However, the 
United States is also a leading food exporter. Also in 1993, the United States exported $42 
billion in agricultural products, excluding fish products. 





In a recent example, the Korean government blocked imports of U.S. raisins for nine 
months while it reviewed U.S. testing data on benzoic acid levels in raisins, despite the fact that 
the Korean government conceded that benzoic acid is a naturally occurring substance in raisins. 
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Consequently, in negotiating the S&P Agreement. the United States had two objectives. 
One objective was to prevent foreign governments from using phony health concerns to keep 
U.S. food exports out of their markets. At the same time. U.S. negotiators sought to ensure that 
new trade rules would not hinder the United States from maintaining and enforcing our high 
standards for food safety. 


The S&P Agreement contains a number of conditions that food safety measures must 
meet. As long as a particular measure meets these conditions, it will be considered fully 
consistent with the GATT. The conditions include such reasonable requirements as that a 
measure be based on scientific principles, and that it not arbitrarily or unjustifiably discriminate 
against imports. 


Some critics of the Uruguay Round claim that the S&P Agreement will restrict the ability 
of the United States to establish and enforce stringent food safety standards. On the contrary, 
the requirements of the S&P Agreement are consistent with the procedures and policies followed 
by U.S. agencies responsible for ensuring food safety. 


This Section briefly describes the basic provisions of the S&P Agreement, and analyzes 
their likely effect on U.S. environmental laws and regulations. A full explanation of the 
Agreement is provided in the Statement of Administrative Action. 


I Basing Measures on Scientific Principles 


A principal goal of the Uruguay Round is to combat measures whose purpose is to favor 
domestic over foreign producers. Such measures may include import requirements ostensibly 
aimed at ensuring food safety, but actually aimed at discouraging importation of foreign products 
that compete with domestic products. 


To distinguish between measures aimed at protecting public health and measures aimed 
at protecting domestic industry, the S&P Agreement requires that food safety measures be 
scientifically based. Specifically, Article 2.2 provides that S&P measures must be "based on 
scientific principles" and must not be "maintained without sufficient scientific evidence," except 
as provided in Article 5.7 of the Agreement. Article 5.7 provides that in cases where relevant 
scientific evidence is insufficient. a government may provisionally adopt an interim measure on 
the basis of available pertinent information. 


The United States strongly supported the use of scientific criteria as the basis by which 
food safety standards should be measured, as the U.S. food safety regime is based on scientific 
analysis. 


Some critics claim that the S&P Agreement elevates science over policy judgments, and 
would enable WTO dispute settlement panels to second-guess scientific judgments made by 
domestic regulatory agencies. These critics also claim that the Agreement will prevent 
governments from taking action in cases in which there is uncertainty over the magnitude of the 
potential risk to food safety. 
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However, a key point overlooked by these critics is that the requirement for a scientific 
basis applies to S&P measures; it does not apply to the level of food safety that those 
measures are designed to achieve. The S&P Agreement explicitly recognizes the nght of 
governments to choose the level of food safety that they consider appropriate. The Agreement 
requires simply that each government, in establishing food safety levels that may apply in 
different situations, avoid creating arbitrary or unjustifiable distinctions that discriminate against 
imports, or create disguised restrictions on trade. 


Rather than elevating science over value-based judgments, the Agreement recognizes that 
both are critical in establishing S&P measures. The recognition in the preamble and in 
Article 3.3 of the concept of governments’ "appropriate level of protection" highlights the 
critical role of such value judgments in the establishment of food safety measures. 


Moreover, it is clear that the S&P Agreement’s requirement that measures be based on 
scientific principles and not be maintained "without sufficient scientific evidence" would not 
authorize a dispute settlement panel to substitute its scientific judgment for that of the 
government maintaining the sanitary or phytosanitary measure. For example, by requiring that 
a measure be based on scientific principles (rather than, for instance, requiring that a measure 
be based on the "best" science) and not be maintained without sufficient scientific evidence 
(rather than, for instance, requiring an examination of the "weight of evidence"), the S&P 
Agreement recognizes the fact that scientific certainty is rare and many scientific determinations 
require a judgment among differing scientific views. The S&P Agreement preserves the ability 
of governments to make such judgments. 


The S&P Agreement was carefully drafted, with various provisions of U.S. law firmly 
in mind, to safeguard the ability of governments to ensure food safety. One example in U.S. 
law that may be useful to illustrate the differences between the basic concepts of the level of 
protection that a government chooses and the measure that the government uses to achieve that 
level of protection is the "Delaney clauses." These clauses prohibit the addition of food 
additives, color additives and animal drugs to foods or feeds if the substance is found to induce 
cancer in humans or animals. (See, e.g., 21 USC 348(c)(3)(A) and 376(b)(5)(B).) 


As noted above, the Agreement makes explicit that each government may establish those 
levels of protection for human, animal or plant life or health that the government considers to 
be appropriate. The Delaney clauses, in the first instance, establish a level of protection. They 
reflect a decision by the Congress that there should be no risk of cancer to humans from the 
substances those clauses cover. That decision is fully protected under the Agreement. 


A determination that a particular food additive poses a health risk is made on scientific 
grounds. Similarly, legitimate food additive regulations are based on "risk assessments" of the 
type required in the Agreement (see discussion below) -- that is, an evaluation of the potential 
for adverse effects on human life or health arising from the presence of an additive, 
contaminant, toxin or disease-causing Organism in a food, beverage, or feedstuff. Importantly, 
"risk assessment" as used in the Agreement is not limited to quantitative risk assessment, which 
is a particular type of risk assessment used to evaluate the potential for carcinogenesis. 
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The Delaney clauses are entirely consistent with the Agreement’s requirements in this 
regard. The determination that a particular substance poses a risk of cancer is a scientific 
determination, based on evaluation of the potential for a substance to induce cancer. Based on 
scientific principles, the United States has determined that if a substance induces cancer in 
animals, it poses some risk of human carcinogenesis. And since the level of protection under 
Delaney requires that there be zero risk of carcinogenesis, the United States prohibits the 
substance. 


Moreover, the Delaney clauses are applied consistently across like products and do not 
discriminate against imported products in favor of domestic products. 


x Use of International Standards 


Article 3.1 of the Agreement states that governments shall base their S&P measures on 
international standards (where such standards exist) except as otherwise provided in the 
Agreement, and in particular Article 3.3. Article 3.3 states that a measure which is more 
stringent than an international standard may be used if there is a scientific justification, or if the 
measure is adopted as a consequence of the level of safety which the government adopting the 
measure determines to be appropriate. A footnote provides that a scientific justification is 
considered to exist if, on the basis of an examination and evaluation of available scientific 
information, a government determines that the relevant international standard is not sufficient 
to achieve its chosen levei of protection. 


Some critics are concerned that the S&P Agreement will promote "downward 
harmonization" of food safety standards. These critics believe that the United States will be 
required to revise its food safety standards to make them compatible with less stringent 
international standards. 


However. this concern is misplaced. It is important to note that, while the S&P 
Agreement contains a general obligation to use international standards, it protects the 
ability of governments to use more stringent standards if they determine that the relevant 
international standard does not provide an adequate level of food safety. In fact, the 
preamble to the S&P Agreement notes the desire of WTO Members to promote the use of 
international standards without requiring Members to change the level of protection they consider 
appropriate for human, animal or plant life or health. 


Moreover, the requirement that S&P measures be based on scientific principles should 
create no difficulties for U.S. food safety regulations. 
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3 Requirement for a Risk Assessment 


Article 5.1 of the Agreement provides that measures must be based on an assessment. 
as appropriate to the circumstances, of risks, taking into account risk assessment techniques 
developed by international organizations. 


Some critics argue that this requirement will undermine the ability of governments to 
adopt measures based on values, such as the zero-cancer-risk standard embodied in the Delaney 
clauses. However, this argument overlooks the distinction, discussed above, between S&P 
measures and a government’s chosen level of protection. 


By definition, the purpose of S&P measures is to protect against risks to human, animal 
and plant life or health. The S&P Agreement requires governments to undertake a risk 
assessment to ascertain that a particular risk is real. However, the Agreement specifically 
preserves the right of governments to choose the level of risk they find acceptable. 


Furthermore, if the government conducting a risk assessment determines that the relevant 
scientific evidence is insufficient, the government is free under Article 5.7 to adopt a provisional 
sanitary or phytosanitary measure on the basis of available pertinent information. However. in 
that case, members are to seek to obtain the additional information necessary for a more 
objective assessment of risk and review the measure accordingly within a reasonable period. 


4, Trade-restrictiveness Test 


Article 5.6 of the S&P Agreement requires that governments ensure that measures are 
not more trade restrictive than required to achieve their appropriate level of protection. taking 
into account technical and economic feasibility. A footnote explains that a measure will not be 
considered to be more trade restrictive than required unless there is another measure. reasonably 
available, taking into account technical and economic feasibility, that achieves the appropniate 
level of protection and is significantly less restrictive to trade. 


Accordingly, a food safety measure cannot be deemed trade restrictive in isolation; 
an alternative measure must be available that would provide an equivalent level of food 


safety. 


Under this provision, in order for a food safety measure to be considered inconsistent 
with the Agreement, the following specific conditions would need to be met: 


1) an alternative measure would need to exist that would achieve the level of 
protection demanded by the importing country; 


2) the alternative measure would need to be reasonably available and technically and 
economically feasible; and 


3) the alternative measure would need to be significantly less trade restrictive. 
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Critics of the Uruguay Round have cited a number of U.S. food safety measures which 
they claim could be vulnerable under the S&P Agreement on the grounds that less trade- 
restrictive alternatives are available. However, in each of these cases, the alternative measures 
which the United States would allegedly be forced to accept would be demonstrably less effective 
in protecting public health (for instance, warning labels are less effective than product bans, and 
voluntary labelling is less effective than mandatory labelling). Consequently, the first condition 
described above would not be met; that is. an alternative measure that would achieve the same 
level of protection would not be available. 


5. Disguised Restrictions on Trade 


Article 2.3 of the S&P Agreement states that governments shall not apply S&P measures 
in a manner which would constitute a disguised restriction on international trade. In the context 
of the S&P Agreement, a disguised restriction on trade is a measure which is masquerading 
as a food safety measure, but which is actually intended to protect a domestic industry from 
foreign competition. 


Some critics claim that any measure affecting imports could be classified as a “disguised 
restriction on trade" -- and therefore inconsistent with the Agreement -- if it is not made 
available for public comment. However, these critics misconstrue the meaning of "disguised 
restriction on trade." While the Agreement: imposes general obligations for openness and 
advance notice in establishing food safety standards (with appropriate exceptions for urgent 
problems), these requirements are generally consistent with the procedures followed by federal 
and state regulatory agencies in the United States in setting food safety standards. 


In fact, as long as a food safety measure is consistent with the other provisions of the 
S&P Agreement, it is unlikely that it would constitute a "disguised restriction on trade." The 
other provisions of the Agreement -- such as the requirement to base S&P measures on scientific 
principles -- are designed to ensure that measures are truly intended to protect food sarety. 


Some critics claim that measures that primarily affect imports -- such as the U.S. ban on 
imports of cheese contaminated with listeria -- could be vulnerable under the Agreement as 
"disguised restrictions on trade." However. the mere fact that a food safety measure may have 
a disproportionate effect on imports is not sufficient to qualify it as a disguised restriction on 
trade. The U.S. ban on imports of listeria-contaminated cheese, for example, is fully consistent 
with the S&P Agreement. First, there is a scientific justification for the ban, as there is clear 
scientific evidence that listeria causes severe human health effects, including still-born babies. 
Second, the ban applies equally to U.S. and foreign cheese producers. Finally, there is no 
alternative measure available that would provide an equivalent level of assurance against risks 
from listeria-contaminated cheese. 


6. Consistency in Levels of Protection 
Article 5.5 of the S&P Agreement provides that, in order to achieve consistency in 
applying the concept of "appropriate level of protection," each member shall avoid arbitrary or 


unjustifiable distinctions in the levels it considers appropriate in different situations. if such 
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distinctions result in discrimination against a good from another member or constitute a disguised 
restriction on international trade. 


Some criucs claim that U.S. limits on pesticide residues in food are inconsistent with this 
provision, on the grounds that the United States does not maintain consistent standards for such 
residues. For instance, the Delaney clauses mandate a zero-risk standard for residues of certain 
carcinogenic pesticides that become concentrated in processed foods. In contrast, for raw foods, 
EPA generally allows levels of pesticide residues that pose a risk of less than one in one million. 


However, as emphasized above, the S&P Agreement explicitly protects the right of 
governments to choose the level of safety that they consider appropriate. The Agreement does 
not require that the same level of protection be used for all products or all classes of 
products. The purpose’ of Article 5.5 is to discourage governments from protecting domestic 
producers by imposing more stringent standards on comparable imported products under similar 
circumstances. 


Some have claimed that this provision of the S&P Agreement would prevent the FDA 
from addressing different food safety problems in different countries by targeting the intensity 
of its inspections. However, Article 5.5 would not apply in this case, since the differences in 
FDA’s inspection intensities are not due to variations in the level of food Safety which it is 
seeking to achieve. Instead, FDA’s differing inspection intensities are a response to different 
levels of risk in different situations. 


Fe Equivalence of Foreign Standards 


Article 4.1 of the S&P Agreement provides that WTO Members shall accept the S&P 
measures of other Members as equivalent, even if those measures differ from their own or from 
those used by other countries trading in the same product, if the government of the exporting 
country objectively demonstrates to the government of the importing country that its measures 
achieve the importing country’s appropriate level of S&P protection. For this purpose, the 
Agreement requires that the exporting country provide reasonable access to the importing 
country for inspection, testing and other relevant procedures. 


The Agreement recognizes that governments may employ different methods to achieve 
the same level of protection. For example, the government of an importing country might 
require that all fruit be sprayed with a post-harvest chemical application to control the potential 
introduction of a certain pest. However, an exporting country may be able to provide the same 
level of protection from infestation through a series of orchard management and inspection 
procedures. 


The S&P Agreement requires that the government of an exporting country be given the 
Opportunity to demonstrate to the government of an importing country that its S&P methods 
achieve the level of protection required by the importing country. Thus, "equivalence" means 
"as safe as." 
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8. Impact on State and Local Standards 


A fundamental objective of U.S. policy in the S&P Agreement was to ensure that the 
agreement did not result in the lowering of S&P protections, including state and local S&P 
measures. The Agreement secured that objective. 


Under the Agreement, national governments are fully responsible for the observance of 
the Agreement by sub-national governments. In the case of the United States, the federal 
government is fully responsible for observance of the Agreement by state and local governments. 
The federal government, in turn, is obligated to formulate and implement positive measures and 
mechanisms in support of observance of the Agreement by state and local governments. Such 
positive measures and mechanisms would include informing state and local governments of the 
provisions of the Agreement and assisting them in understanding its terms. 


Nothing in the Agreement, however, requires that state or local governments adopt, or 
comply with. federal S&P measures. The Agreement simply holds the tederal government 
responsible for ensuring that state and local S&P measures comply with the rules set out in the 
S&P Agreement. Just as the federal government will be free to maintain or change its laws, 
subject to the rules of the Agreement, so will state and local governments. 





The WTO Agreements are drafted as a set of prohibitions. Unless an agreement prohibits 
a certain type of measure or practice, a government is free to maintain or impose it. Since 
nothing in the S&P Agreement precludes states from maintaining or adopting S&P measures that 
are higher than federal S&P measures, they will continue to have the right to do so under the 


Agreement. 


This ianguage clearly does not interfere with the ability of state and local governments 
to maintain measures to protect human, animal or plant life or health. Article 13, and any 
measures taken thereunder to secure observance by state and local governments of provisions 
of the agreement, will in no way diminish or impair the constitutional and legal rights of state 
and local governments to adopt, maintain, or apply measures to protect public health and the 
environment. 


Furthermore, nothing in the Agreement requires the federal government to take legal 
action against state measures that dispute settlement panels may determine to be inconsistent with 
trade obligations. Under the Agreement, panel opinions are advisory only. If the defending 
country loses, instead of removing or changing the offending measure, it may offer trade 
compensation or simply permit the other member to take retaliatory action of equivalent effect. 


In those rare instances where state rules may be successfully challenged under the 
Agreement. the federal government will work cooperatively with the states -- as set out more 
fully in the Statement of Administrative Action -- to seek a satisfactory resolution of the matter. 
Under the Agreement, each member will retain full discretion, under its own political and legal 
system, to determine how to satisfy its trade obligations. 


49 


The Uruguay Round: Report on Environmental Issues Section Hl 


. AGREEMENT ON TECHNICAL BARRIERS TO TRADE 


The Agreement on Technical Barriers to Trade (TBT) deals comprehensively with 
product standards, technical regulations and conformity assessment procedures. Like the S&P 
Agreement, the provisions of the TBT Agreement are designed to distinguish between technical 
requirements that are meant to achieve legitimate objectives from those which are disguised 
barriers to trade. 


Much of the concern about the Agreement on Technical Barners to Trade (TBT) and the 
environment has focused on whether the agreement will undermine the ability of the U.S. 
government and the states to maintain and enforce high environmental, health and safety 
standards. 


This section breifly describes the basic provisions of the TBT Agreement and analyzes 
their likely effect on U.S. environmental laws. A full explanation of this Agreement is provided 
in the Statement of Administrative Action. 


- Summary of the Agreement 


The TBT Agreement addresses the development and application of mandatory and 
voluntary product standards which affect trade, and the procedures used to determine whether 
a particular product meets a standard. An example of a measures falling within the scope of the 
Agreement that is related to environmental protection would be a requirement that motor vehicles 
be equipped with certain air emissions equipment before they can be sold. Like its predecessor 
agreement, the 1979 TBT Code, the TBT Agreement seeks to ensure that such standards do not 
create unnecessary obstacles to international trade. 


It is important to note that the TBT Agreement does not cover environmental measures 
unrelated to product standards, such as measures which focus on controlling pollution from 
stationary facilities located within the United States. Thus, the TBT Agreement does not cover 
most measures implemented pursuant to the Clean Water Act, the Resource Conservation and 
Recovery Act, and the Clean Air Act (with certain exceptions, such as provisions under the 
Clean Air Act regarding automobile emissions controls.) 


The TBT Agreement requires that measures falling within its scope meet certain basic 
requirements, including that measures not discriminate against imports, that measures be no 
more trade restrictive than necessary, and that they be established in a transparent process that 
provides an opportunity for comment on proposed new measures. In addition, like the S&P 
Agreement, the TBT Agreement promotes the use of international standards as the basis for 
domestic standards, while protecting the right of governments to adopt more stringent standards 
than those agreed upon internationally. 
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De Levels of Environmental Protection 


The TBT Agreement contains an explicit provision that protects the U.S. mght to 
establish and maintain measures to fulfill legitimate objectives. Protection of human health or 
safety, animal or plant life or health, and the environment are among the objectives specifically 
recognized as legitimate in Article 2.2 of the Agreement. 


The preamble to the TBT Agreement recognizes the right of countries to take measures 
necessary to protect human, animal or plant life or health and the environment at the levels it 
considers appropriate. Protection must be achieved in a manner that is consistent with the other 
parts of the Agreement, which includes the requirement that measures shall not be more trade- 
restrictive than necessary to fulfill a legitimate objective, taking account the risks non-fulfillment 
(of the objective) would create. 


The obligation in Article 2.2 that technical regulations are not to be more trade-restrictive 
than necessary to fulfill a legitimate objective, taking account of the risks non-fulfillment would 
create, is new and is similar to the obligation'in Article 5.6 of the S&P Agreement. It was 
understood during the negotiation of the TBT Agreement that the second sentence of Article 2.2 
would operate in a manner similar to Article 5.6 of the S&P Agreement. In order for another 
member to show that a government’s technical regulation is more trade-restrictive than required, 
the member would need to show that there was another measure that: 


1) is reasonably available to the member, 
2) fulfills the legitimate objectives of the member; and 
3) is significantly less restrictive to trade. 


Accordingly, the challenging Member would need to identify a specific alternative 
measure that was reasonably available -- a member is not obligated to do the unreasonable. 
Similarly, there must be a significant difference in the effect on trade -- there would be no need 
to adopt an alternative measure if it made an insignificant difference. Finally, in any event, the 
bottom line is that the alternative measure still must fulfill the legitimate objectives of the 
government maintaining the technical regulation. 


This understanding is reflected in a December 15, 1993 letter from the Director-General 
of the GATT to the Chief U.S. Negotiator. 


as Harmonization of Standards 
Some fears have been expressed that the TBT Agreement will require the United States 
to weaken any standards it may have that are more stringent than international norms. The 


United States was committed in the negotiations to ensuring that the Agreement would not 
require "downward harmonization" of measures to protect human health and the environment. 
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While the TBT Agreement requires that governments use international standards as "a 
basis" (but by no means necessarily the only basis) for their domestic standards, the Agreement 
recognizes and affirms the right of governments to impose stricter requirements where the 
relevant international standards would be an ineffective or inappropriate means for the fulfillment 
of the legitimate objectives pursued. The Agreement specifically lists fundamental climatic or 
geographical factors or fundamental technological problems as examples of bases for departing 
from an international standard. Since they are only provided as examples, these bases would 
not be the only bases for departing from an international standard. 


4. Relationship of the Agreement to State and Local Laws 


From the beginning of the Uruguay Round negotiations, a fundamental objective of U.S. 
policy was to ensure that the TBT Agreement did not result in the lowering of safety or of the 
protection of human, animal or plant life or health, the environment or consumers. The TBT 
Agreement secured that objective. 


As with the S&P Agreement, under the TBT Agreement, central governments are fully 
responsible for the observance of the Agreement by sub-national governments. In the case of 
the United States, the federal government is fully responsible for observance of the Agreement 
by state and local governments. The federal government, in turn, is obligated to formulate and 
implement positive measures and mechanisms in Support of observance of the Agreement by 
state and local governments. Such positive measures and mechanisms would include informing 
state and local governments of the provisions of the Agreement and assisting them in 
understanding its terms. 


Nothing in the Agreement, however, requires that state or local governments adopt, or 
comply with, federal measures. The Agreement simply holds the federal government responsible 
for ensuring that state and local measures comply with the rules set out in the TBT Agreement. 
Just as the federal government will be free to maintain or change its laws, subject to the rules 
of the Agreement, so will state and local governments. 





The WTO Agreements are drafted as a set of prohibitions. Unless an agreement prohibits 
a certain type of measure or practice, a government is free to maintain or impose it. Since 
nothing in the TBT Agreement precludes states from maintaining or adopting measures that are 
more stringent than federal measures, they will continue to have the right to do so under the 
Agreement. 


This language clearly does not interfere with the ability of state and local governments 
to maintain measures to promote safety or to protect human, animal or plant life or health, the 
environment or consumers. The TBT Agreement, and any measures taken thereunder to secure 
observance by state and local governments of provisions of the Agreement, will in no way 
diminish or impair the constitutional and legal rights of state and local governments to adopt, 
maintain, or apply measures to protect public health and the environment. 


52 


The Uruguay Round: Report on Environmental Issues Secuon II 


Furthermore, nothing in the Agreement requires the federal government to take legal 
action against state measures that dispute settlement panels may determine to be inconsistent with 
trade obligations. Under the Agreement, panel opinions are advisory only. If the defending 
country loses, instead of removing or changing the offending measure, it may offer trade 
compensation or simply permit the other member to take retaliatory action of equivalent effect. 


In those rare instances where state rules may be successfully challenged under the 
Agreement, the federal government will work cooperatively with the states -- as set out more 
fully in the Statement of Administrative Action -- to seek a satisfactory resolution of the matter. 
Under the agreement, each member will retain full discretion, under its own political and legal 
system, to determine how to satisfy its trade obligations. 
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D. ENVIRONMENTAL SUBSIDIES 


Under current GATT rules, subsidies provided for environmental purposes are accorded 
no special treatment. As is the case with other so-called "domestic subsidies" (i.e., subsidies 
whose provision is not tied to exports or export performance), governments are not specifically 
restricted by GATT rules in providing assistance to further environmental objectives. Indeed, 
Article 11 of the GATT Subsidies Code acknowledges that domestic subsidies are widely used 
as "important instruments for the promotion of social and economic objectives," and "the 
redevelopment of industry in order to avoid congestion and environmental problems" is cited as 
one of the policy objectives for which domestic subsidies are provided. 


However, Article 11 also recognizes that the use of such subsidies can sometimes cause 
adverse trade effects (i.e., injury to the domestic industry of another country, serious prejudice 
to the interests or another country, or the nullification or impairment of benefits accruing to 
another country under the GATT). The Subsidies Code, therefore, cautions governments to seek 
to avoid causing adverse trade effects to other countries when they use domestic subsidies. 


Furthermore, GATT rules permit trade actions to be taken against such subsidies if they 
cause such adverse effects, either in the form of countervailing duties on subsidized imports 
which injure a domestic industry, or GATT dispute settlement proceedings alleging serious 
prejudice or nullification or impairment. 


Under the Uruguay Round Agreement on Subsidies and Countervailing Measures 
(Subsidies Agreement), subsidies will generally be subjected to much stricter disciplines than in 
the past. The Agreement creates three categories of subsidies and remedies: 


1) Prohibited subsidies: Subsidies in this category are deemed inconsistent with 
GATT rules. 
2) Permissible, actionable subsidies: Subsidies in the category are permitted under 


GATT rules, but if they cause adverse trade effects, the affected country may 
seek withdrawal of the subsidy or elimination of its adverse effects in a WTO 
dispute settlement proceeding or impose countervailing duties to offset the effect 
of the subsidy. 


3) Permissible, non-actionable subsidies: Subsidies in this category are not only 
permitted under GATT rules, as long as they are structured in accordance with 
criteria intended to limit their potential for adverse trade effects, but countries 
may neither seek withdrawal of, nor impose countervailing duties against, 
subsidies which are determined to meet the criteria for this category. 


In order for a subsidy program to be included in the third category, a government must 
notify the program to the WTO Subsidies Committee and provide information describing how 
the structure and administration of the program conforms to the Agreement’s criteria for non- 
actionable subsidies. The Committee must determine whether each notified program meets the 
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criteria. If any signatory disagrees withthe Committee's determination, it can submit the issue 
to binding arbitration. 


L. Subsidies to Adapt to New Environmental Standards 


The Subsidies Agreement includes in the third category of subsidies assistance provided 
to help firms adapt existing facilities to meet new, government-imposed environmental 
requirements which result in greater constraints and financial burdens on such firms. Under the 
terms of the Agreement, in order to be non-actionable such assistance must conform to the 
following criteria: 


e it must be a one-time, non-recurring measure; 

° it must be limited to 20 percent of the cost of adapting the facility in question; 
° it cannot cover the cost of replacing and operating the assisted investment, 

e it must be directly linked to and proportional to a firm’s planned reduction of 


nuisances and pollution, and it cannot cover any manufacturing cost savings 
which may be achieved; and 


° it must be available to all firms which can adopt the new equipment and/or 
production processes. 


Bs Potential Effects on U.S. Industries 


Certain U.S. industries have expressed concern that the provisions in the Subsidies 
Agreement for permissible, non-actionable subsidies could create loopholes or otherwise 
undermine the improved disciplines that are intended to restrict the extent to which governments 
subsidize. In particular, the forest products and paper industry has argued that the provisions p.«s’+» 
permitting environmental subsidies might enable foreign industries which have not yet had to 
meet stringent environmental requirements to gain a competitive advantage, since their 
governments will be able to cover part of the costs of facility adaptation without the risk of 
countervailing trade measures. 


The Administration believes that the strict conditions and criteria that a subsidy must 
meet in order to be categorized as "permissible and non-actionable" under the Subsidies 
Agreement are adequate to prevent possible abuse by governments seeking to provide domestic 
companies with a competitive edge. Moreover, the WTO Subsidies Committee must approve 
all requests for "non-actionable" status. The United States will be very vigilant in reviewing 
such requests. 


In addition, the Subsidies Agreement includes special dispute settlement provisions that 
provide for either the elimination of adverse effects of offsetting countermeasures in the event 
that a "permissible" subsidy causes adverse trade effects. Finally, the category of "permissible, 
non-actionable subsidies" will expire at the end of five years unless the WTO Subsidies 
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Committee agrees it should be extended. This preserves U.S. ability to “end the experiment" 
should it prove to undermine the Agreement’s disciplines on the use of subsidies. 


3: Environmental Subsidies for Agricuiture 


The Agreement on Agriculture also contains provisions relating to environmental 
subsidies. Under this agreement, certain domestic support policies may be exempted from a 
country’s general commitments to reduce support to the agriculture sector if those policies have 
no or minimal trade distortion or production effects. They must be provided through a publicly- 
funded program not involving transfers from consumers and they cannot have the effect of 
providing price support to producers. In addition, they must meet certain policy-specific 
criteria. 


Payments under environmental programs are specifically included as qualifying for such 
treatment so long as: 


1) eligibility for payments is determined as part of a clearly defined government 
environmental or conservation program and is dependent on fulfilling specific 
program conditions, including those relating to production methods or inputs; and 


2) the amount of payment is limited to the additional cost or loss of income 
associated with program compliance. 


Environmental subsidy program payments meeting these criteria are not subject to reduction 


commitments. Furthermore, they are not subject to countervailing duties or to multilateral 
subsidy dispute settlement challenges for the first nine years of the agreement. 
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E. DISPUTE SETTLEMENT PROCEDURES 


The Dispute Settlement Understanding (DSU) creates new procedures for dispute 
settlement under the GATT and the various Uruguay Round Agreements. In the negotiations 
on dispute settlement, the United States sought to improve, strengthen and increase the 
transparency of GATT dispute settlement procedures and to ensure that all of the Uruguay 
Round Agreements were subject to a single effective dispute settlement system. 


he Current Procedures 


The current dispute settlement system is set forth in Articles XXII and XXIII of the 
General Agreement, and various decisions and understandings adopted by the GATT Contracting 
Parties. Current procedures place a heavy emphasis on bilateral consultations as the first step 
in settling disputes. When disputes cannot be resolved bilaterally, a party can request the 
establishment of a GATT panel to review the dispute. 


A panel usually consists of three experts from countries without an interest in the issue 
under dispute. The panel hears the views of both sides, as well as of other interested GATT 
parties that have a substantial interest in the matter. The panel forms a judgment based upon 
its interpretation of the General Agreement. Although prior panel reports are not binding in 
subsequent cases, panelists often rely on the reasoning in previous reports to support their 
decisions. 


The panel produces a report which contains a summary of the arguments and findings in 
the dispute and. in its final paragraphs, a recommendation. The report is generally submitted 
too the GATT Council for consideration. If the Council adopts the report of the panel, the 
contracting party found to be violating GATT rules must decide whether to implement the 
panel’s recommendations or provide compensation to the complaining party. If the "violating" 
party does not implement the panel’s recommendations or pay compensation, the injured party 
may seek authorization from the other members of GATT to take retaliatory action. Such action 
has only been authorized once under the GATT. 


Prior to the Uruguay Round negotiations, many countries, including the United States, 
were dissatisfied with the GATT’s dispute settlement procedures. Under the existing system, 
resolution of disputes is often time-consuming. Moreover, parties to a dispute were frequently 
able to effectively prevent the adoption of panel reports which were adverse to their interests. 
For the same reason, governments seldom sought authorization from the GATT Council to take 
retaliatory action. 


The United States, as the most frequent plaintiff in trade disputes. was often frustrated 
by the lack of speed and certainty in the GATT dispute settlement system. The right to block 
adoption of panel reports often deprived the United States of effective recourse in the multilateral 
system. In addition, the United States considered existing GATT procedures for obtaining expert 
advice in technical disputes to be inadequate. 
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De The Dispute Settlement Understanding 


The DSU significantly improves the existing dispute settlement system by providing strict 
time limits for each step in the dispute settlement process and mechanisms to ensure that parties 
are able to effectively enforce their rights. Important elements of the DSU include: 


Automaticity: The DSU provides for automatic adoption of panel reports with 
a right of appeal to a standing appellate tribunal, and a process by which the right 
to retaliate is automatically granted if the losing party has not implemented panel 
recommendations (or paid compensation) within an agreed period of time. 


Time limits: The DSU contains maximum time limits for certain phases of the 
dispute settlement process. Under these time limits, it will be possible to 
conclude panel proceedings and obtain an adopted panel report roughly 14 months 
after requesting consultations, or 16 months if the case is appealed. 


Appeals procedure: The DSU provides for the establishment of a standing 
appellate body whose members will be persons of recognized authority, with 
demonstrated expertise in law, international trade, and GATT matters generally. 
Appeals are limited to issues of law and legal interpretation and the appeal must 
be completed within 60 days, in most cases. 


Integrated system: The DSU creates an integrated dispute settlement system that 
will be administered by a single Dispute Settlement Body. Under this system. the 
same procedures apply to all disputes arising under all the agreements negotiated 
in the Round, subject to any special or additional procedures in those agreements. 
The DSU also includes principles and procedures for "cross-retaliation." across 
sectors and across agreements. 


Technical experts: The DSU expressly authorizes panels to form expert review 
groups to provide advice on scientific or other technical issues of fact, and 
significantly improves the procedures for obtaining such advice.'! These 
improvements should enhance the quality of the technical advice available to 
panelists, which could be particularly significant in dispute settlement cases 
involving health, safety or environmental issues. 





Moreover, it is worth noting that the SPS Agreement states that panels "should" seek 


expert advice in disputes involving technical or scientific issues. 
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<5 Effect on U.S. Sovereignty 


Some critics claim that the WTO will diminish U.S. sovereignty by expanding the power 
and reach of GATT dispute resolution. However, the legal effect on U.S. laws of dispute 
settlement panel reports will be no different under the WTO than is currently the case under the 
GATT. Such reports will constitute rulings by WTO members on how their WTO obligations 
are to be applied in a given dispute. Panel reports -- whether adopted or not -- will not have 
any binding force as a matter of U.S. law. The appropriate federal and state executive and 
legislative authorities would decide how to respond under domestic law to any adverse panel 
recommendation. Neither dispute settlement panels nor U.S. trading partners will have the 
authority to dictate which of the available steps the United States may choose to take to come 
into compliance with its obligations. 


Moreover, the DSU creates an additional recourse within the WTO. If the United States 
believes that a panel has reached an unsound decision or incorrectly interpreted an agreement, 
it can request the new Appellate Body to review the decision. In addition, any contracting party 
can seek an authoritative interpretation of any WTO agreement from the WTO General Council 
or Ministerial Conference. 


In fact, the WTO will preserve U.S. sovereignty more effectively than the GATT in 
many ways. The Uruguay Round will improve the rules and procedures that the GATT now 
uses for decision-making, including rules for amendments of agreements. Consequently, we will 
be better able to enforce our legal rights and maintain control over our obligations under the 
Uruguay Round Agreements. 


The requirement that each WTO member ensure the conformity of its laws with its 
obligations under the Uruguay Round Agreements simply reflects the basic requirement that 
governments abide by the obligations to which they have agreed. There is no question that the 
United States ascribes to this concept, since enforcing U.S. legal rights under trade agreements 
is a primary focus of section 301 of the Trade Act of 1974. Observance of obligations is a long 
accepted concept, and even stronger language was contained in some of the Tokyo Round 
agreements that Congress approved in 1979. 


In this regard, it is important to note that many critics of the Uruguay Round are under 
the misimpression that the United States vetoed adoption of the Mexican tuna-dolphin panel 
report (which is discussed in more detail in Section II.A). In fact, the United States did not veto 
the report, since Mexico has not sought its formal adoption. Instead, U.S. and Mexican officials 
have worked cooperatively to address the underlying issue of dolphin being killed by tuna 
fishermen. 
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4. Transparency 


Many in the United States, especially environmental groups, are concerned that the 
GATT dispute settlement process does not provide for adequate transparency. For some time, 
the United States has been urging greater openness in the GATT dispute settlement process. 
During the Uruguay Round negotiations, the United States made several proposals designed to 
provide greater transparency: 


° that parties to a dispute be permiited to disclose their own positions in the dispute 
to their own nationals; 


° that the public be provided with access to non-confidential summaries of 
submissions by other parties to the dispute; 


° that interested persons be permitted to observe panel proceedings; and 


° that certain interested persons be permitted to file amicus submissions with 
dispute settlement panels. 


Two of these proposals were incorporated in the final text of the Dispute Settlement 
Understanding. The DSU provides that, on request, countries will make their dispute settlement 
briefs publicly available -- or provide public summaries of the briefs if they wish to keep the 
briefs themselves confidential. The Understanding also explicitly authorizes governments to 
make their own positions available to the public. 


These two changes provide much greater assurance that the public will have information 
about the nature of any trade challenges to environmental measures. However, the United States 
believes that further improvements need to be made in the WTO's dispute settlement procedures 
to improve public access. The Administration is continuing to work to obtain such 
improvements. 


At the same time, the Administration is taking steps to improve the level and quality of 
information available to the public regarding ongoing disputes involving environmental issues. 
For instance, USTR provides regular briefings to interested members of the public regarding 
such cases, and routinely makes available to the public U.S. submissions in such disputes. 
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F, PLAN FOR FUTURE WORK 


One of the most significant developments arising from the Uruguay Round negotiations 
was the emergence of the environment as a priority for work in the WTO. The Trade 
Negotiations Committee Decision of December 15 set forth the objectives of a work program 
on trade and environment in the WTO. A Ministerial Decision was signed in Marrakech in 
April which completed the description of the work. and created a Committee on Trade and 
Environment. (The full text of this Decision is contained in Appendix B.) 


The creation of a Committee on Trade and Environment is a major development; it is 
anticipated that the Committee will help to resolve in time many of the more pressing trade and 
environment issues. It is significant that this committee will have powers and functions 
equivalent to those of the other standing committees established in the WTO. 


More important, the Committee’s broad terms of reference will allow it to make 
recommendations on whether any modifications to the provisions of the multilateral trading 
system are required. Issues which the Committee is charged with addressing include: 


° the relationship between WTO rules and the use of trade measures for 
environmental purposes, including those of international environmental 
agreements; 

° environmental requirements related to traded products, including process and 


production method requirements, and packaging and labelling requirements; and 
° economic instruments such as environmental charges and taxes. 


(Some of the trade and environment issues left unresolved by the Uruguay Round Agreement 
are discussed in more detail in Section VI.A.) 


These are not the only issues that the Committee can address. The United States intends 
to request that the Committee also address how WTO rulemaking and procedures can be made 
more accessible to the public. 


The Committee on Trade and Environment will be formally established at the first 
meeting of the General Council of the WTO. Pending its formal establishment, however, the 
work of the Committee will be carried out by a Sub-Committee of the WTO Preparatory 
Committee. Reflecting the desire of all participants to proceed expeditiously in addressing trade 
and environment issues, that Sub-Committee held its first meeting on June 30 in Geneva. 


The Ministerial Decision directs the Trade and Environment Committee to report on its 
recommendations and the results of its work to the first Ministerial Conference, which is 
scheduled to take place two years after the entry into force of the WTO. At that time, the 
Ministers will also review the terms of reference of the Committee. 
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IV. OTHER POSSIBLE ENVIRONMENTAL EFFECTS 
OF THE URUGUAY ROUND 


This section focuses on the indirect effects from the economic growth and shifts in trade 
and investment that are likely to result from the Uruguay Round Agreements as trade barriers 
are reduced. Such indirect effects are more difficult to analyze than the effects on U.S. laws 
and regulations, discussed in Section III. For example, at this time it is not possible to provide 
quantitative projections of the sectoral shifts in the U.S. economy likely to result from 
implementation of the Uruguay Round Agreemcnts.'? Without such projections, it is impossible 
to produce a credible quantitative assessment of likely changes in U.S. emissions of pollutants. 


Thus, rather than presuming to provide precise. estimates of the Uruguay Round’s 
potential effects on the U.S. environment, this section describes broad categories of potential 
effects. possible alternative scenarios, and options for addressing potential adverse environmental 
effects. Section A examines the potential indirect environmental effects of broad economic 
changes likely to result from the Uruguay Round Agreements. Section B examines in more 
detail possible indirect environmental effects in a number of specific sectors of the economy. 


A. GENERAL EFFECTS 
hs Macroeconomic and Related Environmental Effects 


The expansion of trade made possible by the Uruguay Round is expected to increase 
production of goods and services in the United States by $100 to $200 billion a year, and add 
hundreds of thousands of jobs to the economy. (See Figure 5.) However, the existing 
framework of U.S. environmental laws and regulations should be adequate to cope with the 
environmental impacts of such growth, for two reasons: 


° First, in relation to total U.S. economic activity, increases in output and 
employment related to the Uruguay Round Agreements are likely to translate into 
a 3 percent increase in U.S. gross domestic product (GDP). While this increase 
will provide significant assistance in raising living standards and reducing 
unemployment, the magnitude of any resulting environmental impacts should be 
well within the capacity of existing laws and regulations to address. For 
example, stringent air and water pollution emission limits will apply to any new 
industrial sources. 


'? The reason such projections cannot be provided is that no general equilibrium model of 
the U.S. economy has attempted to analyze the impact of the Uruguay Round Agreement on a 
sector-by-sector basis. To be credible, such an analysis would need to model trade flows into 
and out of the United States. However, such a modelling exercise would be tremendously 
complex, and subject to numerous uncertainties, due to the large number of countries involved 
and the wide variations in tariff changes induced by the Uruguay Round Agreement. 
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FIGURE 5: ESTIMATED URUGUAY ROUND EFFECTS ON 
U.S. GROSS NATIONAL PRODUCT 


(Source: STR. Office of the Chief Economist.) 
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Second, it will take a number of years to fully implement the current provisions 
of the Uruguay Round (such as reductions in tariffs and other trade barriers, and 
improvements in international protection for intellectual property rights) that will 
encourage economic growth. This phase-in period will provide an opportunity 
to devise new programs or regulations to address any unanticipated environmental 
impacts. 


As noted above, it is difficult to predict with any precision the nature and magnitude of 


environmental effects from the Uruguay Round within the United States. The nature of such 
environmental effects outside the United States is even less certain. For instance, it is difficult 
to separate the effects on the global economy of lowering market barriers from those due to 
general economic and population growth. Moreover, it is difficult to predict with any certainty 
where increased growth resulting from the Uruguay Round is likely to occur. 


Nevertheless, as a general matter, it is clear that implementation of the Uruguay Round 


Agreements will strengthen world economic growth. In this respect, three general predictions 
can be made regarding the effects of such growth on the global environment: 


13 


First, history suggests that open markets and economic growth are not 
incompatible with environmental concerns. The period of expanded world trade 
and economic growth to which the GATT has contributed over the past 40 years 
has witnessed the adoption of a large number of environmental control measures, 
particularly among the OECD countries. In the United States, the enactment of 
several major environmental control laws has resulted in decreased levels of 
emissions for several pollutants. It is also worth noting that pollution levels 
worsened significantly during this period within the centralized economies that 
were outside the GATT system. 


Second, there is evidence that, as per capita incomes rise, countries are more 
willing to devote resources to controlling pollution.'* (See Figure 6.) Since 
lower trade barriers are expected to result in faster income growth within the 
developing countries, implementation of the Uruguay Round Agreements -- 
particularly when accompanied by international environmental initiatives such as 
those outlined in Section VI -- should lead to improved efforts to control pollution 
in the developing world. 


See, for example, the World Bank World Development Report, 1992: Development and 


the Environment (New York: Oxford University Press, 1992). 
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FIGURE 6: POLLUTION ABATES AS PEOPLE BECOME RICHER 


(Source: Nemat Shafik and Sushenlit Bandyopadhyay, "Economic Growth and 
Environmental Quality," World Bank Policy Research Working Paper WPS 904, 
June 1992.) 
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° Finally, increased demand for environmental protection services is likely to spur 
the development of the environmental technology industry, encouraging the 
industry to strengthen investment and develop new equipment and techniques to 
deal with environmental problems. Improvements in environmental technology 
will benefit both the U.S. and global environments. Moreover. the U.S. 
economy should also benefit, since the United States is a major world supplier of 
environmental technology and services. 


There is a risk, however, that global economic expansion could place further strains on 
natural and biological resources. For example, rising economic growth could result in increased 
pressure on wildlife habitat. Similarly, unconstrained growth could result in increased emissions 
of pollutants into air and water as rising incomes create additional demands for energy. The 
Administration is committed to international environmental initiatives to deal with these 
problems, such as the Framework Convention on Climate Change, the Montreal Protocol on 
Substances that Deplete the Ozone Layer, and the Convention on International Trade in 
Endangered Species. (These initiatives are discussed in more detail in Section VI.D.) 


a. Static Economic Gains and Related Environmental Effects 


There will be two types of economic gains from the Uruguay Round Agreements. First, 
the Agreement will have "static" economic effects." Specifically, reduction of trade and 
investment barriers will tend to move production of specific goods and services to those 
countries where they can be made most efficiently. At the same time, resources in each country 
will be freed to move from less efficient employment to those industries where they can be most 
productive. This one-time shift of resources will allow worldwide production to rise even 
though the total quantity of resources used remains the same. Output will increase fastest in 
those countries where resources move most easily from less efficient to more productive uses. 


These "static gains" should result in generally positive environmental effects. By 
encouraging more efficient production, the Uruguay Round should reduce the level of natural 
resources required for a given level of economic growth. Further, the increased levels of 
investment resulting from the Uruguay Round will lead to a faster turnover of capital, which 
could, among other things, be directed toward more advanced and environmentally sound 
technologies. 


'* "Static" effects are impacts which are likely to take place over the short-term, before 
such "growth effects" as new investment and technological changes can occur. 
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b. Dynamic Economic Gains and Related Environmental Effects 


Implementation of the Uruguay Round is also likely to have "dynamic" economic effects. 
Specifically, the Uruguay Round Agreements wiil encourage increased investment in new 
facilities, products and processes as businesses look to take advantage of the new market 
Opportunities that will accompany implementation of the Agreements. Even more important will 
be the increased dissemination of new ideas made possible as a result of the increased trade in 
business, engineering, communications and management services generated by the Agreement. 


These dynamic effects may begin more slowly than the static shifts in resources and 
production described above. Over the long run, however, the implications of new research and 
development generated by the Uruguay Round may be far more important. It has been estimated 
that, by the end of the first ten years following implementation of the Agreements, as much as 
two-thirds of the economic gains produced by the Uruguay Round may derive from induced 
investment and research and development.!* 


Increased research and development could have beneficial environmental effects as well, 
as incentives grow to make production more efficient generally. These effects could be 
particularly beneficial in view of the expanded global market for pollution control technology 
and other environmental services. 


c. Broad Sectoral Effects on the U.S. Economy and Related Environmental 
Effects 


Implementation of the Uruguay Round Agreements will encourage the growth of both 
manufacturing and service activities in the U.S. economy. However, key provisions of the 
Agreements related to trade in services, as well as merchandise with a high services content, 
should accelerate growth in the services and high technology sectors of the U.S. economy. 
While growth in these sectors may have some associated adverse environmental impacts. these 
impacts will generally be smaller than those associated with economic activity in general. 


The Uruguay Round Agreements should encourage growth in these sectors through 
provisions which will, inter alia: 


* provide for cuts of up to 100 percent in foreign tariffs on scientific equipment and 
electronics items, and the elimination of tariffs on medical equipment; 


° set a legal basis for negotiations that should lead to the establishment of most- 
favored-nation treatment, national treatment, market access transparency, free 
flow of payments, and the elimination of foreign barriers to trade in services; 


_'5 This analysis is based on research reported in Andrew Stoeckel et al., Western Trade 
Blocks (Canberra, Australia: Center for International Economics, 1990) and Richard Baldwin, 
_ "The Growth Effects of 1992," in Economic Policy, October 1989. 
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° prohibit such barriers to investment as local content requirements and foreign 
exchange balancing requirements: and 


° provide higher standards of protection for intellectual property rights such as 
copyrights, patents, trademarks. industrial designs and trade secrets. 


However. expansion of some U.S. industries as a result of the Uruguay Round may 
intensify local environmental pressures. Vigilance will be required to ensure that the scope and 
nature of U.S. environmental regulations remain adequate to address changes in the pattern and 
level of U.S. economic activity. 


As Investment Effects 


As a general matter, by lowering foreign market barriers, the Uruguay Round is likely 
to reduce incentives for U.S. companies to invest overseas. Nevertheless. some have expressed 
concern that the Uruguay Round could result in the diversion of investment from the United 
States to other countries with less stringent environmental standards. However, this would 
appear to be unlikely since, as numerous studies have shown, environmental considerations do 
not appear to be important determinants of investment decisions. 


If environmental costs were the only factor influencing investment decisions, a country 
could theoretically try to attract investors by being more lax than its major competitors in 
adopting and enforcing pollution and other environmental standards, thereby limiting 
environmental compliance costs to its producers. If successful, such policies would lead to a 
shift in pollution-intensive industries to countries with relatively lax environmental standards. 


However. in reality, investment decisions are usually based on many considerations 
besides environmental concerns. Such considerations may include: 


° other direct costs, such as production costs, relocation costs. transportation costs. 
wages, tariffs and taxes: 


° indirect costs, such as labor force availability and the political environment: and 


° non-cost considerations, such as market prospects. 


68 


The Uruguay Round: Report on Environmental! Issues Section IV 


Cross-country studies of trade patterns reveal little evidence that environmental protection 
costs significantly influence investment decisions and trade patterns.'° Grossman and Krueger 
point out that pollution abatement costs are a very small fraction of the total costs incurred by 
most industries -- averaging only 1.4 percent across all manufacturing industries in the United 
States, where most industries face tough environmental laws that are strictly enforced.'’ 
International environmental cost differences, therefore. are likely to be small and are usually 
partially or wholly offset by other cost factors. 


Trade data suggest little movement in "dirty industries" (defined as those involving the 
highest level of pollution abatement and control costs in the United States). Examining trade 
flows from 1965 to 1988 -- a period of rapid growth in international trade -- Low and Yeats 
found that: 


® the share of such industries in world trade dropped from 19 percent to 15 percent, 
Suggesting that trade in "dirty" products was expanding less rapidly than that of 
tradeable goods in general, and thus did not appear to be influenced by 
differences in environmental standards; and 


° by 1988, products of "dirty" industries accounted for about 15 percent of the 
exports of both industrial and developing countries, further suggesting that 
environmentally-lax countries in the developing world were not attracting such 
industries disproportionately.'* 


‘Ingo Walter, "Environmentally Induced Industrial Relocation to Developing Countries," 
in S.J. Rubin and T.R. Graham (eds.), Environment and Trade (New Jersey: Allanheld, Osmun, 
and Co., 1982); H. Jeffrey Leonard, Pollution and the Struggle for World Product 
(Cambridge: Cambridge University Press, 1988); Judith M. Dean, "Trade and the Environment: 
A Survey of the Literature," in Patrick Low (ed.) World Bank Discussion Paper 159: 
International Trade and the Environment (Washington, D.C., April 1992): and James A. Tobey, 
"The Effects of Domestic Environmental Policies on Patterns of World Trade: An Empirical 
Test," Kyklos, 43:191-209. 





‘Gene M. Grossman and Alan B. Krueger, "Environmental Impacts of A North American 
Free Trade Agreement," paper prepared for a conference on the U.S.-Mexico Free Trade 
Agreement. Brown University, 3 October 1991. 


'8Patrick Low and Alexander Yeats, "Do ‘Dirty’ Industries Migrate?" in Patrick Low (ed.) 


World Bank Discussion Paper 159: International Trade and the Environment (Washington, D.C., 


April 1992). 
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Another World Bank study!® found little systematic relationship between environmental 
standards and competitiveness in markets for goods from "environmentally-sensitive” industries 
(i.e., industries whose production is associated with relatively large environmental impacts). 
Specifically, this study found that: 


° although developing countries appear to be improving their competitiveness in 
such products, their comparative advantage remains lower than that of industnial 


countries; and 


° the industrial countries experienced both gains and losses in the markets for these 
products, suggesting that stricter environmental controls are not driving industries 
with relatively high environmental costs to invest in developing countries where 
environmental controls are more lax. . 


The study concludes that environmental considerations play a relatively small role in determining 
international competitiveness, for the following reasons: 


1) the costs of environmental compliance are relatively smali when compared with 
other expenses. and environmental compliance costs vary little among the 
industrialized countries; 


2) a relatively few industries account for the greatest proportion of spending on 
environmental controls, and this spending is closely associated with energy use; 
and 

3) investment in environmental controls often enhances a country’s international 
competitiveness. 


A comprehensive review of over one hundred other studies by the Economics Resource 
Group” confirms that there is "little evidence...that U.S. environmental regulation has a large 
adverse impact on competitiveness." The review included cross-sectoral analyses of U.S. 
exports, cross-country comparisons of export performance, examinations of overall trade flows, 
and studies of direct investment abroad by U.S. firms. The review suggests several reasons for 
its findings that environmental regulation has very little influence on competitiveness: 


1) the costs of environmental compliance vary little among the United States and 
other industrialized countries; 


 Piritta Scorsa, "Competitiveness and Environmental Standards," World Bank Policy 
Research Working Paper 1249. February 1994. 


*° Adam B. Jaffe et al., "Environmental Regulations and the Competitiveness of U.S. 


Industry," The Economics Resource Group, July 1993. 
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2) environmental costs are relatively unimportant when compared with other factors 
affecting competitiveness. such as other costs, worker productivity, and market 
accessibility; and 


3) when multinational corporauons build new production facilities in countries with 
relatively lax environmental regulations, they generally spend more on 
environmental compliance than required, in anticipation of rising environmental 
concerns. 


Finally, it is worth noting that the Uruguay Round itself could well heighten 
environmental consciousness in many countries, leading to increased expenditures for pollution 
control and other environmental goals. A variety of studies suggest that many environmental 
problems are inversely related to per capita income levels.”! Almost certainly this is due to the 
heightened environmental awareness that comes with rising standards of living, as well as to the 
fact that increased income levels can make additional resources available for environmental 
controls. 


The Uruguay Round is widely expected to accelerate economic growth, raising standards 
of living faster than would otherwise be the case. This trend will likely increase demand for 
environmental protection programs, increasing such expenses in low-income countries. If so, 
environmental cost differentials may diminish over time, further reducing the attractiveness of 
locations which currently have low levels of environmental spending. 


3. Protection of Intellectual Property Rights 


The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) will 
establish minimum levels of protection for intellectual property rights, by addressing both the 
availability of protection and the enforcement of rights. The TRIPS Agreement covers patents, 
copyright and related rights, trademarks, industrial designs, protection of undisclosed 
information (e.g., trade secret protection), and protection of semiconductor mask works. 


Intellectual property rights systems do not compel or direct economic activity and, as 
such, do not directly affect the environment. For example, while a patent gives its owner the 
right to preclude others from making, using or selling the protected technology, it does not 
provide positive rights to manufacture, produce or sell the invention. It is, rather, the actual 
development and commercialization of technology that may have an effect on the environment. 
However, the availability of adequate protection for intellectual property rights may create 
incentives for devising new ideas or producing new products which, in some instances. may have 
either a positive or negative environmental impact. 


_?tAmong others, see Nemat Shafik and Sushenjit Bandyopadhyay, "Economic Growth and 
Environmental Quality: Time Series and Cross-Country Evidence," background paper for the 
World Bank. 
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Countries that implement systems for protecting intellectual property rights that meet or 
exceed the minimum standards of the TRIPS Agreement will encourage: 


° domestic and foreign investment in development and commercialization of new 
technologies; 

° early dissemination of information on technological advances, and 

° acquisition of foreign-originated technology, and adaptation of foreign-originated 


technological advances to address local needs. 


The absence of effective intellectual property protection has been shown to deter investment in, 
dissemination of information regarding, and ultimately, development and commercialization of 
new technology. 


Intellectual property rights systems provide a generalized incentive for entities to conduct 
research and development and to commercialize new technology. These effects on innovation, 
development and commercialization are not unique to environmentally safe, neutral or hazardous 
technology; rather, intellectual property mghts systems encourage development and 

‘commercialization in all fields and of all types of technology. 


However, the availability of adequate and effective intellectual property protection will 
help countries meet specific technology objectives, such as development of environmentally 
sound technology. Intellectual property rights systems, in conjunction with market demands and 
research sponsorship, will also encourage the private sector to invest in and develop technology 
to meet specific needs or goals. This private sector commitment is essential to 
commercialization objectives. 


Finally, uniform high standards for the protection of intellectual property rights will 
facilitate the early diffusion of advanced, environmentally sensitive technologies. Strong 
standards for intellectual property rights will, in conjunction with other provisions in the 
Uruguay Round Agreement, help establish market conditions that are conducive to trade and the 
conduct of business to make such transfers feasible. 
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Ds SECTORAL EFFECTS 
l. Agriculture 


The purpose of the Agreement on Agriculture is to reduce government intervention in 
world agriculture markets, by reducing government subsidies and other types of support. as well 
as by lowering trade barriers to agricultural products. The Agreement addresses three areas: 
export subsidies, market access, and internal supports. 


For the first time, agricultural export subsidies and trade-distorting domestic farm 
subsidies will be subject to explicit multilateral disciplines. Moreover, countries have agreed 
not to increase such subsidies over certain levels, and to reduce those levels over time. 


In the area of market access, the Agreement establishes the principle of comprehensive 
tariffication. which will lead to the removal of import quotas and other non-tariff barners. 
Under tariffication, protection provided by non-tariff import barriers is to be replaced by a tariff, 
and minimum or current access commitments are required. Moreover. for the first time, all 
agricultural tariffs (including the new tariffs resulting from tariffication) will be bound and 
reduced. 


(The Agreement on Agriculture is explained in detail in the Statement of Administrative 
Action. ) 


a. General Environmental Effects 


The Uruguay Round Agriculture Agreement will affect a variety of agricultural policies, 
including border measures and domestic agricultural subsidies. These policies may affect 
environmental quality through several channels. 


Many policies, including border measures, price supports and direct income support, are 
imposed in order to raise farmers’ incomes. These policies may affect the types of crops 
planted, the location of production, and the types of inputs used -- all of which can have either 
positive or negative effects on the quality of the agricultural resource base. For example, 
countries that subsidize their farmers by raising domestic agricultural prices relative to world 
prices may find that these higher prices encourage chemical use, mechanization and conversion 
of forests to farmland. 


At the other end of the spectrum, some countries elect to protect their consumers by 
imposing agricultural price controls and/or export taxes to keep food prices low. Such policies 
reduce returns to farmers and may discourage them from producing. 


Pricing policies and income supports may have other, less obvious effects. For example, 
commodity price supports may drive up land values, encouraging more intensive land use and 
production shifts to marginal areas. This, in turn, can lead to intensive use of fertilizers and 
pesticides as farmers attempt to maximize their yield per acre. Such intensive use of fertilizers 
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and pesticides may contribute to environmental pollution, and increase health risks for both farm 
workers and consumers. 


It is widely accepted that more open markets can lead to increased economic efficiency 
and economic growth, improved resource allocation, and access to better technology. However. 
these gains do not guarantee improved environmental quality. The effect of agricultural trade 
liberalization on the environment will depend on a variety of factors, including: the type and 
level of products produced, the amount of chemicals, water and land used to produce those 
products, the rate of technological change, and condition of the local environment. The possible 
environmental (and health) effects of more open markets can be classified into several broad 
categories: growth effects, specialization effects. consumption effects, and resource allocation 
effects. 


° Growth effects: Reducing market barriers generally leads to an increase in 
economic activity. In agriculture. this increased activity usually implies an 
increase in the use of such inputs as land, energy, water and chemicals. 
However, the degree to which the use of a particular input will rise with 
increasing agricultural production will depend on the type of technology used. 
For instance, the adoption of a water-saving technology could actually reduce the 
amount of water needed for an increased level of production. However, trade 
liberalization will not necessarily produce incentives to adopt environmentally- 
beneficial technologies. Government incentives may be necessary to ensure that 
farmers adopt such technologies. 


° Specialization effects: More open markets may create incentives to capture 
economies of scale by increasing the size of farms. Some have claimed that 
larger farms have an adverse effect on the environment, arguing that small 
farmers are more sensitive to environmental concerns. However, there is little 
evidence to support this claim. In fact, the opposite may be true; the owners of 
larger farms may have better access to information regarding new, 
environmentally sound technologies, and may be better able to afford any 
investments required to adopt such technologies. 


° Consumption effects: More open markets generally result in higher income 
levels, which are likely to increase consumer demand for safer food, as well as 
less polluting agricultural production. 


° Resource allocation effects: The Agreement on Agriculture will increase the 
role of market forces and bring prices closer into line with costs. This is likely 
to have the effect of discouraging production on land that is unsuited for 
agriculture, which is often land that requires intensive use of chemicals and on 
which farming may be accompanied by significant erosion. Reallocating 
production to land that is better suited for crop production is therefore likely to 
reduce adverse environmental impacts. 
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b Environmental Effects in the United States 


Because the United States has already implemented significant reductions in agricultural 
support, the Uruguay Round Agreement will require no turther reductions in domestic U.S. 
agricultural programs. Instead, the Agreement is likely to result in increased production 
incentives for U.S. farmers as world market prices for many agricultural products rise. 


The Agriculture Agreement significantly reduces the role of trade-distorting incentives 
in agricultural production decisions, allowing farmers to rely more on market prices. Because 
the United States has a comparative advantage in agriculture and because major U.S. competitors 
must reduce their agricultural support programs, U.S. agriculture is expected to benefit from the 
Uruguay Round Agreement as agricultural subsidies are reduced worldwide and market access 
for U.S. products increases. Increased exports will raise farm prices and increase farm income 
relative to the level that would occur in the absence of the Agreement. 


Projected higher demand for most U.S. commodities will raise domestic prices and 
stimulate U.S. agricultural production. Although the Agriculture Agreement will induce 
increased output and increased use of agricultural resources in the United States, technological 
change will be a crucial factor in determining the ultimate impact of increased output on 
environmental quality. An increased awareness of agriculture’s impact on the environment has 
already resulted in the adoption by farmers of environmentally-friendlier production practices, 
such as integrated pest management (IPM), conservation tillage, better nutrient and waste 
management systems, and crop rotations, all of which can ameliorate the negative environmental 
effects associated with farming. However, continued recognition of the link between agricultural 
production and the environment, as well as the adoption of alternative production practices, is 
likely to occur with or without the Agreement. 


It is important to note that the Agriculture Agreement will not prevent governments from 
adopting policies or making payments to farmers under environmental or conservation programs, 
as long as such payments do not distort trade. In fact, the Agreement encourages such policies 
because it specifically includes them as permitted, or "green box," policies which are not only 
exempt from reduction commitments, but are subject to no cap on the amount of funds that can 
be allocated. Even in an atmosphere of expanding production, there is a clear opportunity to 
move agriculture in a more environmentally-friendly direction. Government programs that could 
be used to promote sound environmental practices in agriculture, consistent with the Agriculture 
Agreement, include research, education and technical assistance programs, cost-sharing 
programs. stewardship payments, and easements and other conservation programs designed to 
achieve environmental goals. 


It-is possible that adverse environmental effects will occur in the United States as a result 
of this increased production, as previously idled acreage comes back into production and is: 
accompanied by increased use of fertilizers and pesticides. These negative impacts may include 
increased soil erosion, depletion of water supplies, reductions in wildlife habitat and biodiversity, 
and reductions in ground and surface water quality. However, the extent to which 
environmental quality will be affected will depend critically on farm production techniques, 
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domestic agricultural policies, and resource programs to encourage good agricultural 
stewardship. 


To support the increased demand for U.S. products, agricultural production will increase 
through increased acreage and/or increased yields. Assuming traditional land-use patterns and 
the continuation of current technologies and policies, acreage increases are likely, as land 
previously idled under USDA’s acreage retirement programs returns to production. Some of this 
land is highly erodible land or land vulnerable to chemical leaching: Preliminary estimates 
indicate that, due to the Uruguay Round Agreement, by 2005 U.S. wheat acreage will increase 
by five to eight percent, coarse grain acreage by one to two percent, soybean acreage by three 
to four percent, and cotton acreage by two to five percent relative to what would occur in the 
absence of the Agreement.” 


In addition, as farm prices increase, farmers will have an incentive to increase yields 
through the use of more input-intensive production practices. Changes in relative commodity 
prices may also have environmental effects. Specifically, as world commodity prices respond 
to market forces, farmers may have an incentive to grow a wider variety of crops and adopt 
environmentally-friendlier crop rotations. 


—_—_ 


om "Effects of the Uruguay Round Agreement on U.S. Agricultural Commodities," Office 
of Economics and Economic Research Service. U.S. Department of Agriculture, March 1994. 
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da Environmental Technology and Services 


With the successful completion of t=2 Uruguay Round negotiations, worldwide demand 
for environmental technologies will increase significantly. This growing demand will present 
new opportunities for the U.S. environmer:al technologies industry and create high-wage jobs 
for American workers. 


One factor underlying this expected growth in demand will be the higher levels of 
economic growth which implementation or the Uruguay Round is expected to generate. The 
resulting higher living standards are expected to make other countries’ citizens even less tolerant 
of pollution and more likely to place a higher priority on environmental issues. Moreover, 
expanded tax bases will enable foreign governments to allocate more resources to environmental 
monitoring and enforcement. Finally, increased access to international capital and technology 
will enable companies to purchase an increasing quantity of pollution control equipment and 
technology. 


; In addition, several key provisions of the Uruguay Round Agreements will stimulate 
further U.S. exports of environmental procucts and services to other countries. For instance, 
the removal of tariff and non-tariff barriers to U.S. environmental technologies exports should 
contribute to their growth.2 Similarly. -he elimination of restraints on the cross-border 
provision of environmental services should encourage increased exports of such services.. As 
part of the General Agreement on Trade in Services, twenty countries (including the United 
States) have undertaken commitments in the area of environmental services. These countries are 
committing not-to impose new restrictions on the establishment of such businesses in their 
territory, and to treat such businesses no less favorably than domestic establishments. 


In addition, the TRIPS Agreement will provide stronger and more certain protection of 
intellectual property rights around the world. This should encourage the development and 
commercialization of environmental technologies. Finally, the renegotiation of the GATT 
Government Procurement Code will reduce "buy national" preferences in foreign government 
procurement, particularly in the energy and services sectors. 


As a result of these factors, there should be a growing market in other countries for 
environmental technology, products and expertise. U.S. companies should be well placed to 
supply these new markets. 


The OECD has estimated that the United States, Germany and Japan currently account 
for 70 percent of world production of environmental technologies, with the United States 
accounting for more than half of this amount. Compared with other industrialized countries, 
though, the United States exports a relativeiy small share of its total production of environmental 





23 As an example, the European Union has agreed to reduce its tariffs on scientific 
equipment by 65 percent. 
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technologies.** However, the U.S. market for some environmental technologies is slowly 
becoming saturated, which may force U.S. producers to explore foreign markets more 
aggressively to find new opportunities for sales of U.S. environmental technologies. 


At present. the United States has a competitive advantage in waste management and 
remediation technologies, and is well positioned in pollution prevention technologies that are 
integrated in manufacturing processes. Japan leads the world’s total output of air pollution 
control equipment as a result of its strict environmental legislation in this area. In addition, 
extensive German legislation on water and effluents treatment has created the highest level of 
expertise and technology development in this field in the world. Along with Japan and 
Germany, the United Kingdom, France, and the Netherlands are also strong environmental 
technologies exporters. 


The following section provides a region-by-region assessment of the world market for 
environmental technologies in the wake of the conclusion of the Uruguay Round Agreements. 


a. Key Regional Markets 
Asia: 


The best market opportunities for U.S. environmental technology firms in this region will 
likely be found in Taiwan,** Hong Kong and South Korea. which are all experiencing strong 
economic growth. Trade barriers in the region for this sector are generally low, and will most 
likely be reduced further as a result of the Uruguay Round Agreements. Government 
commitment to environmental protection is growing quickly in all three markets, as is public and 
private investment in environmental technologies. It is likely that these countries will be 
devoting considerable resources to large environmental projects over the next decade. 


The countries of the Association of Southeast Asian Nations (ASEAN) (1.e., Brunei, 
Indonesia, Malaysia, the Philippines, Singapore and Thailand) represent a potentially strong 
market for U.S. firms. Rapid economic growth in these countries should create good market 
Opportunities in selected environmental product areas. In part, this strong demand is a response 
to more stringent environmental controls being imposed on projects funded by multilateral banks. 
Rapid industrialization and urbanization have overwhelmed the municipal and industrial water 
treatment infrastructure throughout the region. Sales of equipment for water and wastewater 
treatment are forecast to grow 30 to 40 percent over the next three years. The market for 
environmental instrumentation and monitoring equipment is expected to increase 20 percent 
annually through the 1990s. 





Currently, for instance, the United States exports only 10 percent of its total production 
of environmental technologies, compared with 40 percent for Germany and 18 percent for Japan. 

> Although Taiwan is not a member of the GATT, and did not participate in the Uruguay 
Round negotiations, it has applied to join, 
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In response to continuing environmental problems in the People’s Republic of China, 
the central government has singled out the still small environmental protection industry for 
special support, and is seeking advice, technology and investment from overseas. China 
reportedly plans to spend $35 billion in environmental projects through the year 2000. In 1991, 
however, the United States held only a 20 percent share of China’s import market in this sector. 


Central and Eastern Europe and the Newly Independent States: 


Central and Eastern Europe and the newly independent states of the former Soviet Union 
represent potentially vast export markets. There is a great deal of interest within these countries 
in U.S. environmental technologies. The region’s economic base of heavy industry, its extensive 
reliance on coal as an energy source, and the absence of market incentives for environmentally- 
clean alternatives have created massive air, water and soil pollution. Addressing these problems 
may cost hundreds of billions of dollars over the coming decades and should provide a strong 
market for remediation technologies, if financing is made available. 


It should be noted, however, that these countries lack the basic regulatory framework and 
financial resources necessary to provide a significant market in the near term. Market 
opportunities will depend on development assistance to promote needed environmental projects. 
In the longer term, the adoption of stronger environmental regulations and heightened 
enforcement efforts should create a large market for a wide array of environmental products and 
services. In particular, the governments of Poland, Hungary and the Czech Republic have 
increased their efforts to enforce stricter environmental standards. These efforts, combined with 
the relative strength of these countries’ economies, make these three countries the best near-term 
markets. 


Western Europe: 


The Environmental Business Journal estimated the 1992 market in Western Europe to be 
$94 billion. with annual growth projected at 7 percent. The main consumers of environmental 
technologies are municipalities, power and water utilities. and the mining, textiles and chemicals 
sectors. Over the past five years, the Commission of the European Communities has focussed 
a great deal of attention on the environmental sector. The Commission has issued numerous 
directives requiring the member states of the European Union to meet specific environmental 
benchmarks and use certain standards. The twelve member states”? are now in the process of 
implementing environmental legislation, and are advertising procurement contracts for 
environmental services and purchases of equipment. 


The European market for environmental technologies is dominated by expenditures for 
water and wastewater treatment and air pollution control. Waste management and land 
reclamation projects are forecast to grow rapidly in the future and will present some of the best 





_ 2% The member countries of the European Union (which, prior to 1992, was known as the 
European Community) are France, Germany, Italy, the United Kingdom. Spain, Portugal, 
Greece. Belgium, the Netherlands, Luxembourg, Denmark and Ireland. 
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opportunities for U.S. firms. Within Europe, the growth rate of the national markets is dictated 
largely by the maturity of the environmental standards. The markets in Greece, Portugal and 
Spain will possess the highest growth rates as they work to meet EU standards. Conversely, the 
environmental technology markets in Germany, Denmark and the Netherlands will grow more 
slowly as they have already developed stringent environmental policies and satisfy much of their 
domestic demand internally. 


A significant exception to current environmental trends in Western Europe is the eastern 
portion of Germany (the former German Democratic Republic). Decades of highly inefficient 
energy use and weak environmental regulation have left the region with serious environmental 
problems. However, Germany possesses the financial resources to invest in rebuilding the 
easter region’s environmental infrastructure. Demand for environmental technologies and 
major treatment facilities in eastern Germany thus will be significantly higher than in the rest 
of Western Europe. 


Latin America: 


According to the U.S. Agency for International Development (USAID), Mexico, 
Argentina, Brazil, Chile, Colombia and Venezuela represented a $2.5 billion environmental 
market in 1992. Brazil, Mexico and, to a lesser extent, Argentina, have developed significant 
domestic environmental capabilities, but generally rely on imported products to meet much of 
their higher technology demands. Barriers to this market are falling throughout the region due 
to trade liberalization efforts. 


According to USAID, about 70 percent of the environmental technologies market in this 
region will be in the industrial and municipal water and sewage treatment sector. Air pollution 
control has accounted for 20 percent of the regional market and is predicted to grow rapidly in 
the 1990s, with U.S. firms providing nearly half of all environmental imports. Latin American 
environmental regulations are generally based on U.S. models, and the majority of Latin 
American technical experts have been trained in the United States. 


b. Environmental! Benefits 


Overall, the environmental technology industry is expected to be a major beneficiary of 
the Uruguay Round Agreements. The Uruguay Round will contribute to expansion of output 
and job opportunities in the United States, as well as to growth of U.S. exports of goods and 
services to other countries. 


At the same time, expected increases in the development and use of environmental 
technologies around the world will help to mitigate adverse environmental consequences from 
economic and population growth. Moreover, increased demand for environmental technology 
and services (to which the Uruguay Round Agreements will contribute) will encourage 
investment in this sector, which is likely to lead to the development of new equipment and 
techniques to deal with environmental problems. 
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Environmental technologies can facilitate the solution of an existing environmental 
problem, such as ozone depletion, hazardous waste disposal and clean-up, and wetland loss; 
prevent the introduction of pollutants; or allow productive activities to be carried out in 
environmentally friendly ways. Thus, the growth and expansion of the environmental 
technologies industry is likely to provide significant benefits to the global environment. 
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as Transportation 


By reducing tariffs and other trade barriers, the Uruguay Round Agreements will help 
to increase the volume of trade and probably contribute to corollary increases in the use of land, 
air, and water transportation services. However. the General Agreement on Trade in Services 
(GATS) contains very limited coverage of the two major U.S. international transportation modes, 
air and maritime services. The GATS excludes air services (with the exception of three airline- 
related activities), and maritime services are subject to continuing negotiations. 


a. Air Transport Services 


There was general agreement among most countries that traffic rights in airline service 
should not be included in the GATS. Therefore, the Air Annex of the GATS does not cover 
traffic rights and also excludes most related services associated with operating an airline. 


Only three specific airline activities are included in the GATS: (1) aircratt maintenance 
and repair; (2) selling and marketing; and (3) computer reservation systems. The United States 
took a most-favored-nation exemption from marketing and computer reservation systems, on the 
grounds that they are an inseparable part of the exercise of traffic rights. However, continuing 
current practice, the United States will participate with other countries to repair and maintain 
aircraft that are withdrawn from service. For the most part, therefore, future airline operations 
in the United States will not be affected by the parameters of the GATS. 


b. Maritime Transport Services 


The maritime negotiations proved too difficult to conclude at the December 1993 session 
of the GATS. Maritime discussions continued, pursuant to a Ministerial Decision, in May 1994 
and are to be completed no later than June 30, 1996. Negotiations are intended to liberalize 
maritime transport services within the framework of the GATS. International shipping, port 
services and auxiliary services will be considered. The outcome of these negotiations is 
expected to have little or no environmental effects. 


Ci Land Transport Services 


The United States reconfirmed its support for an open regime in land transport services 
in the GATS. In the rail sector, since there are no U.S. restrictions on foreign investment and 
operations, the United States made full commitments, agreeing not to restrict market access and 
to provide national treatment to foreign carriers. In the truck and bus sectors. the U-S. 
commitment tracks the NAFTA schedule, allowing market access and national treatment in the 
same time frame and to the same extent that NAFTA allows Mexican carriers to enter and invest 
in the United States. 


Thus, it appears that the GATS will have insignificant economic and environmental 
impacts on the provision or land transport services in the United States. Moreover. the 
worldwide impacts of the GATS in this sector are unclear, since land transportation liberalization 
was not a major element in most countries’ commitments. 
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d. Environmental Effects 


It is difficult to quantify any specific economic or environmental effects the GATS might 
have on transportation services. As a general matter, by promoting economic growth and 
increased trade, the Uruguay Round is likely to heighten transport-related environmental 
concerns such as congestion, noise and emissions. The Administration is committed to 
international environmental initiatives to deal with these concerns, such as the Framework 
Convention on Climate Change, and the Basel Convention on the Control of Transboundary 
Movements of Hazardous Waste. 
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4. Energy 


The Uruguay Round Agreements contain few provisions that separately address the 
conditions that affect access to foreign markets for U.S. energy-related commodities. Thus, the 
Agreements themselves are not likely to have a significant impact on the level and pattern of 
U.S. energy-related exports. However, as discussed in Section IV.A.1, the Uruguay Round is 
expected to expand U.S. economic growth. This additional growth is likely to increase U.S. 
demand for energy, which may have environmental effects. These potential effects are discussed 
below. 


a. Effects on U.S. Energy-Related Exports 


The Uruguay Round is expected to have few direct impacts on U:S. exports of primary 
energy commodities, such as coal, crude oil and natural gas. Unlike the NAFTA, there are no 
provisions in the Uruguay Round that deal separately with international trade in either crude oil 
or natural gas, and U.S. exports of oil and gas to countries other than Canada and Mexico are 
relatively small. Moreover, U.S. imports of oil and gas are already subject to minimal tariffs. 
As part of the Uruguay Round, however, some countries have committed to reduce their tariffs 
on coal. 


Several provisions of the Uruguay Round Agreements are expected to increase U.S. 
xports of other energy-related commodities and services. The market access provisions of the 
Agreement harmonize petrochemical (and other chemical) tariffs of developed and many 
developing countries at very low, or zero, rates. The chemical industry forecasts an $18 billion 
per year increase in world trade in chemicals as a result of the Uruguay Round. 


Other provisions in the Uruguay Round Agreements not specific to the energy sector 
(such as those dealing with trade-related investment measures. protection of intellectual property 
rights, government procurement, and new and improved rules on safeguards, dumping and 
subsidies) will facilitate U.S. companies’ ability to market both petrochemicals and energy- 
related equipment and services. Currently, for instance, many U.S. exports of high-technology 
products are subject to foreign local content restrictions, while U.S. chemicals exports may be 
impeded by inadequate patent protection abroad. 


The provisions in the Uruguay Round Subsidies Agreement will protect the nature and 
level of ongoing U.S. government assistance in energy research and development activities, such 
as those subject to Cooperative Research and Development Agreements (CRADAs). The 
Department of Energy’s CRADA, the Technology Transfer Initiative, is funded at $225 million 
for fiscal year 1994, representing a substantial investment. The Subsidies Agreement will also 
provide greater certainty that existing U.S. technology programs, and firms that participate in 
them, will not be subjected to challenges under the GATT by our trading partners. Moreover, 
the Agreement will inhibit the ability of our international competitors to continue to grant 
subsidies, for energy-related and various other activities, well beyond those provided by the 
United States to its domestic industries. 
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The renegotiation of the Government Procurement Code is expected to lead to an increase 
in U.S. exports of electrical equipment and associated services. The new Code will: expand its 
coverage to include goods. services and construction contracts at the central government level 
for all Code signatories: expand access to sub-central and government-owned utility procurement 
in Korea and Israel; and establish effective mechanisms for bid challenges. U.S. exporters of 
heavy electrical equipment are already benefiting from access to the $15 to $20 billion European 
electrical market based on a bilateral agreement, signed in May 1993 and predicated on the 
successful completion of the Government Procurement Code negotiations. Additional countries 
that may accede to the Code in the future -- including Australia, the People’s Republic of China, 
and Taiwan. among others -- also represent potential U.S. export markets for electrical 
equipment and associated services. 


Thus, on the whole, the Uruguay Round is likely to have a positive effect on U.S. 
exports of energy-related commodities and services. 


b. Effects on U.S. Energy Consumption 


As outlined in Section [V.A.1, the Uruguay Round is expected to increase production of 
goods and services in the United States. Everything else being equal, increased U.S. production 
could be expected to lead to increased energy use in the industrial and commercial sectors. 
Similarly, the increased U.S. household income resulting from such increased production could 
be expected to lead to increased energy use in the residential sector. 


There are, however, countervailing factors tending to limit the effects of national 
economic growth on energy consumption. A shift in the structure of the U.S. economy toward 
services and away from manufacturing, as discussed in Section IV.A.1, would tend to decrease 
energy use. In addition, the effects of further economic growth on energy consumption will be 
at least partially offset by continued improvements in U.S. energy efficiency, which will reduce 
projected energy demand. Programs designed to reinforce these efforts include energy efficiency 
standards, financial incentives for energy efficiency investments, funding for public transit, and 
government-industry research and development partnerships. These programs have already 
produced demonstrable results in increasing U.S. energy efficiency. In 1970, the United States 
consumed 23.1 thousand Btu per dollar of real gross domestic product (GDP). By 1990, 
however, U.S. energy use had fallen to only 16.6 thousand Btu per dollar.”’ 


The Energy Policy Act of 1992, as well as other actions by utilities, equipment 
manufacturers, and consumers, are expected to stimulate further increases in energy efficiency 
as the Uruguay Round Agreement is implemented. The Act establishes additional energy 
efficiency standards, promotes the development of energy efficient technologies, and provides 
incentives for actions to promote energy efficiency by utilities and state and local governments. 
By the year 2000, the United States is expected to consume 15.5 thousand Btu per dollar of 


27 Source: "National Action Plan for Global Climate Change," (December 1992) p. 27. 
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GDP, and the ratio is expected to fall to 14.0 thousand Btu per dollar by 2010.%* At the time 
of its enactment, it was estimated that the Energy Policy Act would reduce the nation’s 
cumulative energy demand by the equivalent of about eight million barrels of oil by the year 


2010. 


The U.S. Climate Change Action Plan (discussed below) will stimulate further increases 
in energy efficiency as the Uruguay Round Agreements are implemented. The Action Plan 
combines an array of public/private partnerships to stimulate the deployment of existing energy- 
efficient technologies and to accelerate the introduction of more advanced technologies. 


Thus, while increased economic activity resulting from the Uruguay Round could be 
expected to lead to higher energy use, expected continuing increases in U.S. energy efficiency 
should tend to reduce U.S. energy requirements. As a result, it is impossible to estimate the 
change in U.S. energy requirements that could be expected to result from further economic 
growth. 


Ge Environmental Effects 


As discussed above, the Uruguay Round is expected to have a positive effect on U.S. 
exports of energy-related goods and services. However, the environmental effects of such 
increased exports is expected to be limited. 


The degree to which any increase in the overall level of U.S. economic activity resulting 
from the Uruguay Round can be expected to increase U.S. energy consumption will depend on 
the continued effectiveness of U.S. government policies designed to promote energy efficiency, 
as well as on continuing technological advances permitting further increases in energy efficiency. 
Similarly, the impact that any increase in U.S. energy consumption will have on the environment 
will depend on U.S. environmental policies and the actions of individual U.S. citizens. 


Since 1970, the United States has implemented a number of measures to increase energy 
efficiency and limit the emissions of pollutants from energy-related activities. Asa result of the 
implementation of EPA’s National Ambient Air Quality Standards, the rate of growth of fuel 
consumption-related emissions of several important air pollutants has been slowed, despite 
substantial growth in the size of the U.S. economy. Annual emissions of particulates and sulfur 
dioxide actually decreased between 1970 and 1988.2° Implementation of the Clean Air Act 
Amendments of 1990 should result in further decreases in air pollutant emissions from energy- 
related activities. Similarly, implementation of other U-S. environmental statutes has 
substantially limited the emissions of water pollutants and solid and hazardous waste from 
energy-related activities. U.S. environmental statutes will continue to limit energy-related 
environmental impacts as the Uruguay Round Agreements are implemented. 


_——_. 


* EIA, "Annual Energy Outlook," 1993. 





9 Source: EPA, "National Air Pollutant Emission Estimates, 1940-1988" (March 1990). 
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| In addition, energy programs under the U.S. Climate Change Action Plan are expected 

to cut carbon emissions by 66 million metric tons in the year 2000. and to simultaneously cut 
emissions of air pollutants such as sulfur dioxide and nitrogen oxides. The Plan is designed to 
fulfill the President’s commitment to return U.S. greenhouse gas emissions to their 190 levels 
by the year 2000. It provides for an array of near-term actions, and contains mechanisms to 
ensure that the President’s goal is met and to continue the trend of emissions reduction into the 
next century. 
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5. Minerals 
a. Economic Effects 


The effects of the Uruguay Round on the U.S. minerals industry are expected to differ 
by sector, depending on the degree of existing tariff protection, the sector’s cost competitiveness, 
and worldwide market conditions. 


Many sectors of the U.S. minerals industry should benefit from the Uruguay Round 
Agreements. Many sectors of the U.S. minerals industry are globally competitive, are currently 
receiving minimal import protection (in the form of low U.S. tariffs), and are enjoying relatively 
stable or moderately increasing demand for their products. Consequently, global tariff 
reductions should result in increased export opportunities for these products. and to small -- if 
any -- increases in import competition in the U.S. market. 


The effects of the Uruguay Round Agreements are expected to be negligible for U.S. 
producers of some minerals. including titanium minerals and pigments. lithium, and potash. 


° Titanium minerals producers expect minor impacts because their market is 
exclusively domestic, and 70 percent of demand is already met by imports, most 
of which are duty-free. 


° U.S. titanium pigment producers are net exporters whose major markets are 
GATT countries with similar tariff rates; these tariff rates are likely to undergo 
uniform changes following implementation of the Uruguay Round Agreements. 


° The market for lithium carbonate is dominated by U.S. producers (one of whom 
Owns an operation in Chile); thus, reduced lithium tariffs are likely to have little 
impact on this market. 


° U.S. potash producers dominate a geographical market niche for some products 
(such as potassium sulfate), are minor players in the world market for other 
products ( such as potassium chloride and potassium nitrate), and supply a unique 
product in the case of sulfate of potash-magnesia. 


It is important to note that the effects of the Uruguay Round Agreement may vary within 
mineral sectors. For instance, in the zinc sector, producers of alloys expect to face more 
competition from increased imports, while companies who use zinc alloys expect to benefit from 
lower prices for these products. 
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b. Environmental Effects 


In examining the potential environmental effects of the Uruguay Round Agreements on 
the U.S. minerals sector, three issues are relevant. These are: 


° the relative costs faced by U.S. minerals producers compared to their foreign 
competitors in complying with environmental regulations; 


e the potential impact of environmental compliance costs’ on investment location; 
and 

° the possible environmental effects of increased extraction rates for certain 
minerals which may result from implementation of the Uruguay Round 
Agreements. 


Relative environmental compliance costs: 


The environmental impacts of the minerals industry in the United States are primarily 
regulated by four laws: the Resource Conservation and Recovery Act (RCRA), which covers the 
treatment and disposal of hazardous and non-hazardous solid wastes; the Clean Water Act, which 
regulates surface-water discharges; the Clean Air Act; and the Comprehensive Environmental 
Response, Compensation, and Liability Act, which establishes a mechanism for cleaning up 
waste sites (commonly known as "Superfund"). 


Some countries impose environmental requirements similar to those of the United States 
on their mineral producers. For example, U.S. copper producers face similar emission control 
standards for new smelters as their major foreign competitors in Belgium, Canada, Finland, and 
Japan. In addition, land reclamation is considered standard industry practice both for U-S. 
producers of titanium mineral concentrates and for their major competitors in other GATT 
countries. There is also a growing trend among GATT countries to enforce environmental 
restrictions on effluents from titanium pigment plants. 


In some areas, however, U.S. minerals producers face higher regulatory and 
environmental compliance costs than their foreign competitors. For instance, few foreign 
countries have programs to protect water resources that are as strict as those of the United 
States. As a result, it can be costly for U.S. mines to comply with federal water regulations. 
In addition, the costs associated with reclamation and posting of bonds for mines located on 
public lands can be high. 


Even with such higher environmental compliance costs, however, many sectors of the 
U.S. minerals industry remain internationally competitive. Moreover, as other countries move 
to adopt stricter environmental standards, differences in environmental compliance costs among 
countries are likely to decline. 
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Influence of environmental compliance costs on investment location: 


As a general matter, environmental compliance costs do not appear to be significant 
enough to affect investment and relocation decisions. For example, in the second half of 1992, 
the largest U.S. secondary lead producer and the largest U.S. producer of battery-metal both 
announced plans to build smelter-refineries in the southeast. These expansion plans went 
forward despite the fact that a new EPA ambient-air lead standard, as well as a new source 
performance standard for secondary plants, were both pending. 


Moreover, many U.S. mining companies who invest abroad often appear to tollow U.S. 
pollution standards in their foreign mining operations, even though host country pollution 
requirements may be less stringent. For instance, most new mining investments in Chile by 
Australian, European and U.S. companies have been built in compliance with comparable EPA 
standards. 


Effects of increased minerals exports: 


It is anticipated that, as trade barriers fall due to the Uruguay Round, mineral trade flows 
and production will increase worldwide. The environmental impact of increased mineral 
extraction will be determined by such factors as: the geological nature of the ore body (i.e., the 
grade of the ore, and whether it contains other, potentially damaging, naturally-associated 
elements); the means used to prepare the ore for further processing (the "beneficiation process"); 
and the chemicals used in this process. 


The processing of low-grade and complex ores can produce large volumes of waste. 
(Low-grade ore deposits are deposits in which most of the material mined is not consumed.) 
For example, over 99 percent of the material mined for gold is discarded as waste. In addition, 
the processing of ores often requires the use of chemicals that may be detrimental to the 
environment if not properly contained. Other countries often use extraction processes that are 
no longer in use in the United States because of their potential negative environmental impacts. 
For example, mercury is no longer used to extract gold in the United States, but it is still being 
used in many developing countries. 


It is sometimes the case, however, that increased minerals trade may have beneficial 
effects on the environment. The U.S. soda ash industry offers a good example of such a 
scenario. The United States is the world’s largest producer of soda ash, accounting for about 
one-third of total world production. In 1970, eight plants in the United States were producing 
synthetic soda.ash. These plants generated significant levels of groundwater and air pollution. 
By 1986, high energy costs and U.S. antipollution legislation led to the closure of these plants. 


Today, all of the soda ash produced in the United States is natural soda ash. By 
comparison, synthetic soda ash requires much more energy and labor to produce, and results in 
greater adverse environmental impacts. For instance, approximately 6 million Btus of energy 
are required to produce one ton of natural soda ash, whereas more than 12 million Btus are 
needed to produce a ton of the synthetic product. Moreover, in addition to the air and 
groundwater pollutants which are byproducts of synthetic soda ash production, the supporting 
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industries that supply the raw materials necessary to make synthetic soda ash (i.e., salt, 
limestone, ammonia and coal) all generate their own mine or processing waste and contribute 
additional pollutants to air and groundwaters. 


The European Union, which currently maintains a 10 percent tariff on imports of soda 
ash, depends for its supplies on synthetic soda ash produced in both Eastern and Western 
Europe. Under the Uruguay Round Agreement, the EU has agreed to gradually reduce its tariffs 
on soda ash, down to a rate of 5.5 percent by July 1999. However, efforts are underway to 
accelerate this reduction schedule, to achieve the final 5.5 percent rate by July 1995. This tariff 
reduction should result in increased exports of natural soda ash from the United States to the 
EU, and a corresponding reduction of production in Europe (with corresponding reductions in 
pollution). 
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6. Wildlife and Fisheries Trade 


Implementation of the Uruguay Round could have a potential impact on three types of 
environmental issues related to wildlife and fisheries trade. These issues, which are described 
below, concern: (1) wildlife trade; (2) fisheries management and controls on overtishing; and 
(3) implementation of U.S. environmental laws related to wildlife and marine life. 


a. Wildlife Trade 


The effects of the Uruguay Round on wildlife trade are difficult to predict. However, 
as a general matter, the agreement should increase export opportunities, particularly for 
developing countries. These countries are often dependent on exports of such products as food 
and textiles, which currently face significant trade barriers (such as quotas and high tariffs) in 
many developed country markets. Under the Uruguay Round Agreements, most GATT 
members will substanually reduce their barriers to imports of these products. This could have 
beneficial effects on wildlife populations in developing countries, to the extent that increased 
opportunities for exports of other products should reduce the need for these countries to depend 
on wildlife trade, particularly trade in endangered species, to generate foreign exchange. Trade 
in endangered and threatened species is governed by the Convention on International Trade in 
Endangered Species of Wild Flora and Fauna, whose obligations will not change as a result of 
the Uruguay Round. 


At the same time, increased economic activity resulting from the Uruguay Round may 
result in further encroachment on wildlife habitat. In addition, the agreement may result in 
increased international commerce in some wildlife and wildlife products. This may put 
additional pressure on wildlife populations, and increase the need for regulatory activities. It 
will also likely require increased conservation and management training in many developing 
countries in order to build capabilities to implement sustainable management policies. 


b. Fisheries Management 


The Uruguay Round Agreements include commitments by a number of countries to 
reduce their tariffs on fish and fish products. Some concern has been expressed that these tariff 
reductions, by increasing foreign market opportunities for fish and fish products, could lead to 
overfishing in coastal waters and on the high seas. 


The U.S. conservation and management scheme for fisheries is generally set out in the 
Magnuson Fishery Conservation and Management Act (16 USC 1801 er seq.). This. Act 
establishes eight regional fisheries councils, which are responsible for managing all marine 
resources within the U.S. exclusive economic zone. 


The optimum yield of a fishery is set by the management councils in consultation with 
the Department of Commerce, and is determined on the basis of scientific stock assessments and 
long-term yield, rather than available markets. Tariff reductions under the Uruguay Round 
Agreement will not affect these management regimes. Thus, for example, if Thailand reduces 
its tariffs on certain fish products from 60 percent to 5 percent, thereby opening a new market 
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tor U.S. fish exports. U.S. fishermen may either begin fishing previously underutilized species. 
and exporting these products, or shift sales from less lucrative markets. Either way, the market 
shift will have no effect on management of fisheries resources within the U.S. zone. 


c, Effects on U.S. Wildlife and Marine Life Conservation Programs 


The United States has in place a variety of laws and programs to regulate wildlife 
conservation. some of which also have provisions relating to trade in protected species. This 
section provides a brief overview of those laws and programs. Section VI.C includes a 
description of international efforts to control trade in protected species. Both U.S. and 
international efforts will be necessary to minimize any adverse impacts on these species that may 
result from increased trade following the implementation of the Uruguay Round Agreements. 


Following is a description of the major U.S. statutes designed to conserve wildlife and 
protect species: 


° Lacey Act: This law (16 USC 3371-3378 and 18 USC 42) is an umbrella statute. 
It prohibits the import or export of species that were taken or sold in violation of 
state, tribal, foreign or U.S. law. In addition, it regulates the marking of 
containers that are used to ship fish, wildlife and plants. and provides for the 
humane shipment of fish and wildlife. 


° Marine Mammal Protection. Act of 1972: This law (16 USC 1361 er seq.) 
establishes a moratorium on the taking or importing of marine mammals, and 
bans the importation of fish and fish products caught with methods resulting in 
incidental kill or incidental serious injury of ocean mammals in excess of U.S. 
standards. 


° Endangered Species Act: This statute (16 USC 1531-1543) governs 
identification of and measures needed to address the status of species of plants 
and animals that are endangered or threatened. It also generally prohibits the 
import or export of any species of fish. wildlife or plant listed as endangered or 
threatened, and also implements and supports U.S. commitments under the 
Convention on International Trade in Endangered Species of Wild Fauna and 
Flora (CITES). 


° Pelly Amendment to the Fishermen’s Protective Act: Section 8(b) of the 
Fishermen’s Protective Act of 1967 (22 USC 1978(b)), requires the Secretaries 
of the Interior and Commerce to certify to the President when nationals of a 
foreign country are acting to diminish the effectiveness of an international 
program, such as CITES or international fishery conservation agreements. In the 
event of such a finding, the law grants the President discretionary power to 
prohibit imports from the certified country, to the extent that such import 
prohibitions are "sanctioned by the GATT." 
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° Migratory Bird Treaty Act: This statute (16 USC 703-712) prohibits the 
killing, capture, import or export of migratory birds and their eggs, unless 
permitted by regulation. It implements.U.S. obligations under bilateral treaties 
with Canada, Mexico, Japan and Russia. 


° Wild Bird Conservation Act: This Act (16 USC 4901-4916) prohibits imports 
of certain exotic birds, unless the bird is included on a list of approved captive- 
bred species, or bred at an approved facility, or imported from countries with 
approved sustainable management plans. It is designed to promote the 
conservation of wild exotic birds. 


° African Elephant Conservation Act: This statute (16 USC 4201-4245) is 
designed to protect declining populations of African elephants. It authorizes a 
moratorium on raw and worked ivory imports from countries not meeting 
conservation criteria. The United States imposed a complete moratorium on all 
ivory imports in 1990. Pursuant to this legislation, the United States is 
conducting a grant program to assist African countries with antipoaching 
programs. 


° Eagle Protection Act: This statute (16 USC 668a-668c) prohibits the import or 
export of bald or golden eagles (including eggs and nests) in the absence of a 
valid permit. 


° High Seas Driftnet Fisheries Enforcement Act: This law (16 USC 1801 note, 
16 USC 1826a note), enacted in 1992, requires the President to impose import 
restrictions on identified countries that conduct -- or allow those within their 
jurisdictions to conduct -- large-scale high seas driftnet fishing after January 1, 
1993. The Act is consistent with the objectives of a UN General Assembly 
consensus resoluuon calling for a global moratorium on such driftnet fishing. 


° Shrimp-Turtle Law: This law (P.L. 101-162) prohibits imports of shrimp trom 
countries with commercial shrimp trawl fisheries in the wider Caribbean and 
Western Atlantic Ocean that do not: (a) require turtle excluder devices on 100 
percent of their commercial shrimp trawl fleet; and (b) take other measures to 
protect threatened and endangered species of sea turtles. 


Pursuant to these statutes, the United States collects and analyzes data on the effects of 
trade on wildlife and plant populations, and makes resulting determinations about whether to 
approve export programs or impose import moratoria for species being harmed by such trade. 
The United States has periodically halted wildlife trade with countries (such as Thailand, 
Singapore and the Philippines) that have ignored CITES prohibitions on commercial trade in 
endangered and threatened species. 


In addition, pursuant to the Marine Mammal Protection Act, the United States has banned 
imports of certain yellowfin tuna from nations whose mortality rates and regulatory programs 


for dolphin are not comparable to the U.S. program, and of yellowfin tuna from "intermediary 
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_ Nations" to prevent shipment of pronibited tuna through those nations to the United States. More 
recently, both the Secretaries of Interior and Commerce have certified nations under the Pelly 
Amendment (and import prohibitions have been imposed by the President in one case).*” 


Some have expressed concern that import restrictions imposed pursuant to U.S. species 
protection laws could be challenged as inconsistent with U.S. obligations under the Uruguay 
Round. As discussed in Section II.A, two different GATT dispute settlement panels have found 
that U.S. embargoes under the Marine Mammal Protection Act are inconsistent with GATT 
rules. 


Current GATT rules (which will remain unchanged by the Uruguay Round Agreements) 
permit countries to. impose import restrictions and other measures "relating to the conservation 
of exhaustible natural resources if such measures are made effective in conjunction with 
restrictions on domestic production or consumption." However, two different GATT dispute 
settlement panels have issued conflicting rulings on whether countries can impose import 
restrictions in order to conserve natural resources located outside their jurisdiction. 


There is general recognition among GATT parties of the need to examine GATT 
disciplines on the use of trade measures for environmental objectives, particularly for those 
objectives which are recognized as legitimate by international environmental agreements. This 
is an issue which has been identified as a priority item for consideration by the new WTO 
Committee on Trade and the Environment. 





30 In August 1993, the Secretary of Commerce certified Norway for conducting commercial 
whaling in contravention of a moratorium adopted by the International Whaling Commission. 
The President ordered that a list of potential import restrictions be developed, but has delayed 
imposition of such restrictions pending further discussions with Norway. 


In September 1993, the Secretary of the Interior certified Taiwan and the People’s 
Republic of China (PRC) for illegal trade in rhinoceros and tiger parts and products. Following 
visits of CITES delegations to the PRC and Taiwan, it was determined that the PRC had made 
progress in combatting such trade. However, Taiwan’s efforts were less satisfactory. As a 
result, in April 1994, the President directed that imports of wildlife specimens and products from 
Taiwan (valued at around $22 million annually) be prohibited. 
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5 Forest Resources 


Implementation of the Uruguay Round Agreements could affect forest resources by 
reducing tariffs on wood and eliminating tariffs on puip and paper products in major markets. 
This section examines the potential effects of increased trade in forest products, both in the 
Untied States and in countries which produce tropical timber. 


a. Effects of Tariff Reductions on U.S. Forest Resources 


Under the Uruguay Round Agreements, tariffs on paper and paperboard in major markets 
will gradually be eliminated over a ten-year period. In addition, tariffs on wood will be reduced 
by 35 to 50 percent in major markets over a five-year period. It is anticipated that these tariff 
reductions should allow the U.S. forest products industry to significantly expand its exports. 


The environmental impacts from increased U.S. exports of forest products are expected 
to be minimal. given the large U.S. resource base (amounting to 490 million acres of 
commercial forest land), continued advances in technology, and increased levels of recycling. 
Moreover, the United States practices sustainable forest management. Nationwide, growth 
exceeded harvest by 33 percent in 1991 (the last year for which data are available). U.S. forest 
management practices are some of the best in the world. 


The environmental impacts of tariff reductions on wood products should be further 
limited by the fact that the United States maintains a ban on the export of raw logs from federal 
lands west of the 100th meridian. In addition, U.S. pulp and paper producers, who use smaller 
diameter trees than the wood products industry, grown on a short (20- to 30-year) rotation, often 
in plantations, currently have excess capacity which should enable them to meet growing 
worldwide demands. 


b. Effects on Trade in Tropical Timber 


International trade in tropical timber accounts for only 15 to 20 percent of deforestation 
in tropical countries. There is little evidence that reducing world trade in such timber would 
decrease significantly the rate of deforestation. In fact, improving export opportunities for forest 
products could increase the value of timber, which might otherwise be used for fuel or cleared 
for farming. 


As a general matter, the reduction or elimination of tariffs on higher value-added wood 
and paper products could have positive environmental effects. Data show that countries that 
export logs capture only about .0 percent of the total value of the products produced from those 
logs, compared to upwards « 40 percent for those that export value-added forest products.?! 
Thus, the tariff reductions on forest products that will result from the Uruguay Round, by 


_— 


*! "Incentives in Producer and Consumer Countries to Promote Sustainable Development 


of Tropical Forests," Oxford Forestry Institute, in association with the Timber Research and 
Development Association, 1991. 
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increasing trade in value-added forest products, should increase the funds potentially available 
for forest management, particularly in developing countries. 


Currently, two international agreements address the environmental effects of trade in 
timber products. The amended International Tropical Timber Agreement. which the United 
States signed earlier this year, commits its participants to a goal of international tropical timber 
trade sourced entirely from sustainably managed forests by the year 2000. In addition, the 
Convention on International Trade in Endangered Species (CITES) requires that international 
trade in certain timber species carry a certification from the government of the exporting country 
that their export is not detrimental to the survival of the species. Additional species of timber 
may be considered for CITES protection in the near future. 


As noted previously in this Report, there is general recognition among GATT parties of 
the need to examine GATT disciplines on the use of trade measures for environmental 
objectives. particularly for those objectives which are recognized as legitimate by international 
environmental agreements. This is an issue which has been identified as a priority item for 
consideration by the new WTO Committee on Trade and the Environment. However. it should 
be noted that, as a general matter, developing countries which export timber strenuously oppose 
the use of trade measures to achieve sustainable forest management. 
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V. OTHER ISSUES RAISED IN THE PUBLIC COMMENT PROCESS 


In a Federal Register notice dated March 1, 1994, the U.S. Trade Representative’s Office 
(USTR) requested comments from the public on the possible environmental effects of the 
Uruguay Round Agreements. The purpose of this notice was to ensure that the public had an 
opportunity to raise concerns regarding environmental issues and the Uruguay Round which 
could be addressed in this Report. 


Through March 31, USTR received comments from seven organizations. Organizations 
who submitted comments were: the American Forest and Paper Association; the American 
Mining Congress; the Community Nutrition Institute; Defenders of Wildlife; Friends of the 
Earth; the Independent Refiners’ Coalition; and the United States Council for International 
Business. 


Rather than responding to specific comments, this section summarizes comments by 
general subject area. However, all questions raised in the comment process are either directly 
addressed in this section, or in other chapters of this Report. 


1. Effects on U.S. Laws and Regulations 
a. Standards, Dispute Settlement and the World Trade Organization 


Commenters expressed concern that rules in the Uruguay Round Agreements on technical 
barriers to trade (TBT) and sanitary and phytosanitary (S&P) measures could impinge on U.S. 
sovereignty by restricting U.S. ability to maintain or strengthen. U.S. environmental and product 
safety laws. Additional concerns were expressed regarding new dispute settlement procedures 
under the World Trade Organization (WTO), which would make it more difficult to block 
adoption of adverse dispute settlement panel reports. Some commenters expressed the view that 
these new procedures will make it more likely that U.S. environmental rules could be 
successfully challenged by U.S. trading partners. 


The S&P and TBT Agreements are discussed in more detail in Sections III.B and III.C, 
respectively. It is important to note that the S&P Agreement explicitly recognizes the right of 
governments to choose the level of food safety that they consider appropriate. Similarly, the 
TBT Agreement recognizes the right of governments to take measures necessary to protect 
human, animal or plant life or health and the environment at levels it considers appropriate. 


As discussed in Section III.E, the legal effect on U.S. laws of dispute settlement panel 
reports will be no different under the WTO than is currently the case under the GATT. Such 
reports constitute findings by WTO members of how their WTO obligations are to be applied 
in a given dispute. Panel reports -- whether adopted or not -- will not have any binding force 
as a matter of U:S. law. The appropriate federal and state executive and legislative authorities 
would decide how to respond under domestic law to any adverse panel recommendation. 
Neither dispute settlement panels nor U.S. trading partners will have the authority to dictate 
which of the available steps the United States may choose to take to come into compliance with 
its obligations. 
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Concern was also expressed that the TBT Agreement’s requirement that technical 
regulations should be "no more trade-restrictive than necessary to fulfill a legitimate objective" 
could render numerous U.S. standards vulnerable to challenge in the WTO. Specifically, there 
was concern that dispute settlement panels could conceive of a hypothetical alternative to a given 
standard that would be less trade restrictive and that, in the panel’s view, would achieve the 
relevant environmental objective, without regard to technical or political feasibility. 


The TBT Agreement’s trade restrictiveness test is discussed in Section III.C.2, as well 
as in the Statement of Administrative Action. As noted there, in order for another WTO 
member to show that a government’s technical regulation is more trade-restrictive than required, 
the member would need to show that there was another measure that: (1) is reasonably available 
to the member; (2) fulfills the legitimate objectives of the member: and (3) is significantly less 
restrictive to trade. 


Some commenters expressed the view that the Uruguay Round Agreement should prompt 
the United States to seek "upward harmonization" of international environmental standards, both 
to protect the global environment and to eliminate any competitive advantages for producers in 
countries with lower environmental standards. While the WTO is not an appropriate forum for 
setting international environmental standards, both the S&P and TBT Agreements encourage 
countries to adopt international standards. The Administration is committed to international 
initiatives to improve global environmental standards. The United States is an active participant 
in such international standards organizations as the United Nations’ Codex Alimentarius 
Commission. Finally, the new WTO Trade and Environment Committee will provide a forum 
within which the United States will be able to raise concerns regarding trade-related aspects of 
differing environmental standards. 


Finally, some commenters expressed the view that recent GATT panels have 
misinterpreted Article XX(b) of the GATT (which provides an exception from GATT rules for 
measures necessary to protect human, animal or plant life or health). These commenters stated 
that GATT rules should be modified to incorporate legitimate environmental considerations. 


As discussed in Section VI.A, there are a number of issues relevant to trade and 
environment policy. that are not addressed in the Uruguay Round Agreement. However, the 
Trade and Environment Committee that will be created under the WTO (and which is described 
in Section IJI.F) has been given a mandate to review these issues, and to make. 
recommendations, as appropriate, for changes to GATT rules to ensure that international trade 
rules do not conflict with environmental objectives. 


b. Use of Trade Measures to Protect the Environment 


Several commenters expressed concern that GATT jurisprudence will restrict the ability 
of the United States to use trade measures to assure compliance with international environmental 
agreements and to protect the global environment. In particular, a question was raised as to 
whether the Uruguay Round Agreements would jeopardize the Administration’s ability to 
implement the Pelly Amendment to the Fishermen's Protective Act (22 USC 1978). 
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As described in Section VI.A, the issue of whether, and under what circumstances, 
GATT rules do -- or should -- permit the use of trade measures to protect the environment 
outside a country’s jurisdiction has recently been the subject of much debate. However, the 
Uruguay Round does not change GATT rules in this regard. Instead, the agreement provides 
an avenue for resolving this issue by establishing a Committee on Trade and Environment, and 
by including in the Agreements’ preamble a commitment to sustainable development and 
protection of the environment. 


It is useful to note that the Pelly Amendment currently requires that any import 
restrictions imposed pursuant to its provisions be "sanctioned by" the GATT. 


Ce International Environmental Agreements 


A number of commenters were concerned about how the Uruguay Round Agreements 
might affect trade measures imposed to implement international environmental agreements, such 
as the Montreal Protocol and the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES). 


As described in Section II.B, the GATT Working Group on Environmental Measures and 
International Trade (EMIT) engaged in initial discussions regarding the relationship between the 
GATT and international environmental agreements. The GATT contracting parties generally 
recognize that this is an issue that must be addressed on a priority basis. In fact, the workplan 
for the new Trade and Environment Committee specifically includes this issue. 


d. "Green" Subsidies 


Some commenters raised questions regarding provisions in the Uruguay Round which will 
permit governments to provide subsidies for industries to comply with environmental regulations. 
As discussed in Section [HI.D, the Subsidies Agreement limits such subsidies to one-time 
measures equivalent to no more than 20 percent of the costs of adapting facilities to 
environmental rules, and provides that such subsidies cannot cover any production cost savings 
as a result of the adaptation. However, concern was expressed that this provision will work to 
the disadvantage of U.S. producers and that the Agreement’s disciplines on such subsidies will 
be difficult to enforce. 


To address this concern, commenters recommended that the Subsidies Agreement should 
be modified to: 


° establish a monitoring procedure; 
° provide a more narrow definition of the green subsidy provision; 
° limit environmental subsidies to one per facility, rather than one per 


environmental regulation; 
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bd allow complete countervailability for any subsidy exceeding 20 percent of costs 
(rather than countervailability only on the amount in excess of 20 percent); and 


e only "green" subsidies provided after the Uruguay Round comes into effect. 


In addition, commenters suggested that the United States should consider creating a subsidy- 
offsetting vehicle to provide comparable investment equity for U.S. producers whose foreign 
competitors receive environmental subsidies. 


In response, it should be kept in mind that the Uruguay Round Subsidies Agreement 
actually increases GATT disciplines over subsidies. Nevertheless, the Administration appreciates 
the legitimate concerns of many industries that new provisions in the Subsidies Agreement 
permitting certain environmental subsidies not be permitted to undermine more general 
disciplines in the Agreement on the use of subsidies, or to disadvantage U.S. companies. To 
address these concerns, while bearing in mind the potential importance for environmental policy 
of such subsidies, the Administration plans to take the following steps: 


1) include language in U.S. implementing legislation which will help clarify some 
of the ambiguous terms in these provisions (for use as both Statutory guidance in 
U.S. countervailing duty proceedings and guidance to U.S. representatives who 
will participate in the WTO Subsidy Committee’s review of " greenlight" subsidy 
notifications): 


2) carefully review "“greenlight" subsidies notifications in the WTO Subsidies 
Committee, and challenge programs which we believe do not conform strictly to 
the "greenlight" criteria: 


3) monitor the development and administration of environmental subsidy programs 
in other countries, in order to detect any possible violations of the Subsidy 
Agreement’s provisions: and 


4) if we conclude. that the provisions of the "greenlight" category for environmental 
subsidies have not been respected by other)countries, or pose an unacceptable risk 
to U.S. interests in the future, consider preventing the extension of this category 
when it comes up for review by the WTO Subsidies Committee in five years. 


é. Enforcement of Foreign Environmental Rules 


Several commenters expressed the view that the United States should consider defining 
as an unfair trade practice weak or ineffectual enforcement of foreign environmental rules. 
These commenters were concerned that the Uruguay Round Agreements could limit U.S. ability 
to implement such a policy. Some commenters claimed that the substantial difference between 
the costs of compliance with U.S. environmental regulations and foreign environmental 
regulations in the petroleum refining industry threatens U.S. production capacity and 
employment, with adverse consequences both for the U.S. economy and the global environment. 
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In response, it should be noted that the United States considers the achievement of strong 
international enforcement of stringent environmental standards to be a high priority. The United 
States is working cooperatively with other countries in rumerous international fora to highlight 
the importance of effective environmental protection in achieving sustainable economic growth. 


For instance, the United Nations Development Programe is implementing a "Capacity 21 
Project," which will assist in implementing UNCED’s Agenda 21 by, among other activities, 
building governmental capacity to enforce environmental rules. In addition, the UN Commission 
on Crime Prevention and Criminal Justice is working on the issue of environmental crimes. 
Moreover, the Montreal Protocol on Substances that Deplete the Ozone Layer is implementing 
new restrictions on ozone-depleting chemicals that wiil result in an increased emphasis on 
domestic enforcement programs. 


De Other Environmental Effects 
ae Scope of the Review 


Some commenters recommended that the Report cover a wide geographic area. Such 
coverage would presumably include an examination of global impacts, and possibly impacts in 
other countries. 


An effort has been made in this Report to include a discussion of broader geographic 
impacts in addressing environmental issues which are or global concern. However, it is clearly 
not feasible to examine environmental iimpacts in each of the 123 countries who are parties to 
the GATT. Moreover, it would be very difficult, if not impossible, to separate the effects of 
the Uruguay Round Agreements from the broader effects of world economic growth. Therefore, 
while the Report attempts to draw some conclusions about the environmental effects of greater 
world economic growth rates that are likely to result from the Uruguay Round, this issue has 
only been discussed generally, and in qualitative -- rather than quantitative -- terms. 


Recently, the United States was an active participant in discussions within the 
Organization for Economic Cooperation and Development (OECD) that led to procedural 
guidelines for policymakers wishing to conduct environmental reviews of trade agreements. 
Other countries (notably, both Canada and Mexico, in the case of the North American Free 
Trade Agreement) have already conducted their own environmental reviews of trade agreements. 


b. Investment Patterns 


Some commenters requested that the Report address the question of whether investment 
shifts are likely to occur due to differences in environmental controls among countries. This 
issues is discussed in Section IV.A.2 of the Report, which cites a number of studies suggesting 
that differences in environmental requirements among nations are not a major factor in 
determining investment location. 


Some commenters expressed disappointment that the Uruguay Round TRIMS Agreement 
does not include specific provisions relating to environmental protection. While the Report does 
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not discuss specific changes in GATT rules that might be pursued in the future, it does highlight 
the workplan of the new WTO Committee on Trade and Environment (see Section III.F), which 
may consider such issues. Finally, it should be noted that the environmentally-related exceptions 
included in GATT Article XX (which are discussed in Section II.A) will apply, as appropriate, 
the provisions of the TRIMS Agreement. 


C. Transfer of Technology 


Some commenters questioned whether the Uruguay Round Agreements would promote 
sharing of technology and training among countries, and whether there are mechanisms to assist 
countries that suffer from environmental degradation related to the new GATT rules. 


First, it should be noted that, by liberalizing international trade in services, particularly 
environmental services, and by improving international protection of intellectual property rights, 
the Uruguay Round Agreements should increase access to environmental control technology (and 
environmentally advanced production technology) for all nations, including developing countries. 


However, it is possible that faster economic growth resulting from lower market barriers 
and increased international trade may be accompanied by environmental problems, particularly 
in developing countries. Consequently, the United States is committed to continuing to work 
with other countries in developing their capacity for implementing environmental controls. 
However, as a general matter, it would be neither effective nor appropriate to impose broad 
restrictions on developing countries’ access to foreign markets as a means of preventing 
environmental damage. 


d. Transportation 


Some commenters raised questions regarding the impact of the Uruguay Round 
Agreements on international transportation, including shifts in transport modes and related 
energy costs. Section IV.B.4 briefly addresses this issue, but notes that the Uruguay Round only 
contains very limited coverage of two modes of transportation, air and maritime. 


The broader question of the impact of higher world economic growth on transportation 
depends on many variables, including technology, shifts in modes and location of production, 
etc. Such an analysis is beyond the scope of this Report. 


e. Energy 


Some commenters asked that the Report identify changes in the growth and pattern of 
energy consumption and production that could be expected as a result of the Uruguay Round 
Agreements, as well as any provisions in the Agreements that might promote energy efficiency 
and conservation measures. 


Section [V.B.4 of the Report addresses some of the broader impacts that the Uruguay 


Round is likely to have on energy use in the United States. A global projection of energy 
changes is not feasible at this time, and would go beyond the scope of the Report. The Uruguay 
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Round does allow governments to continue to impose energy conservation requirements on 
products, as long as such requirements do not discriminate against imports. In addition. the 
Subsidies Agreement permits governments to provide subsidies, subject to certain conditions, 
which could promote energy conservation as well as pollution control. 


Concern was also expressed that differing environmental standards could put U.S. 
refiners at a disadvantage, and could lead to reduced U.S. refining capacity and increased 
dependence on foreign fuels. In response, as noted above, the United States considers the 
achievement of strong international enforcement of stringent environmental standards to be a 
high priority. The United States is working cooperatively with other countries in numerous 
international fora to highlight the importance of effective environmental protection in achieving 
sustainable economic growth. 


While the WTO is not an appropriate forum for setting international environmental 
standards, both the S&P and TBT Agreements encourage countries to adopt international 
standards. Moreover, the new WTO Trade and Environment Committee will provide a forum 
within which the United States will be able to raise concerns regarding trade-related aspects of 
differing environmental standards. 


f. Natural Resources 


Commenters requested that the Report explain how the Uruguay Round Agreements will 
affect trade in natural resources and the rate of exploitation of such resources. Particular interest 
was expressed in logging, mining, other extractive industries. 


Section IV of the Report covers potential impacts in specific sectors, including minerals 
and forest products. In general, the Uruguay Round Agreements could have both negative and 
positive effects on the exploitation of natural resources. On the one hand, reductions in market 
barriers will create new opportunities for less developed countries to produce and export higher 
value-added products, which will decrease their need to rely on the exploitation of natural 
resources to generate foreign exchange. In addition, lower trade barriers should promote greater 
production efficiency, which will reduce the resources required to maintain a given level ot 
economic development. On the other hand, rising living standards are likely to be accompanied 
by expanded demands for products requiring the utilization of natural resources. 


It is important to note, however, that world economic growth is likely to continue, with 
or without the Uruguay Round Agreements. Therefore, in order to ensure that global natural 
resources are managed sustainably, international cooperative efforts (including such international 
agreements as the CITES and the Convention on Biological Diversity) will become increasingly 
important. 
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g. Protection of Biological Diversity 


Commenters identified two areas of concern regarding the effects of the Uruguay Round 
Agreements on biological diversity: 


1) that the TRIPS Agreement, by promoting uniformity among patent rules, could 
promote trade in genetically-engineered organisms, which could potentially harm 
native species; and 


2) that changing patterns of resource use, illegal trade in wildlife and introduction 
of exotic species into non-native habitat will harm biological diversity world- 
wide. 


With regard to the first concern, the Uruguay Round will continue to allow countries to 
impose controls on the introduction of genetically engineered-organisms in order to protect 
biodiversity (pursuant to GATT Article XX(b) and (g), which provide for exceptions to GATT 
rules to protect human, animal or plant life or health, or to conserve exhaustible natural 
resources). 


With regard to the second concern, the solution to these problems is to focus on them 
specitically, through such measures as increased enforcement of restrictions on trade in wildlife 
and controls on the introduction of exotic species, rather than to oppose international agreements 
that promote trade generally. In other words, the U.S. objective in concluding international 
trade and environmental agreements is to achieve sustainable economic development globally, 
rather than to attempt to limit world economic growth in order to avoid adverse environmental 
impacts. As discussed in Section VI.C, the United States recently signed the Convention on 
Biological Diversity, which provides an effective avenue for addressing the goal of maintaining 
global biodiversity, and will represent a forum for discussions regarding access to and transfer 
of genetic resources, and particularly of ways the developing world can benefit from actions to 
conserve and sustainably use biodiversity. 


h. Air Pollution. 


Some commenters requested that the Report analyze the degree to which the Uruguay 
Round Agreements will affect air pollution emissions at the local, regional and global levels. 
At this point, it is not possible to quantify air emission impacts in the United States resulting 
from economic growth generated by the Uruguay Round, since the economic impact of the 
agreement cannot be quantified by sector and/or geographic region. 


As a general matter, however, the Uruguay Round could have both positive and negative 
impacts on global air pollution. The agreement could act to reduce global air pollution by: 


° eliminating subsidies which keep energy prices artificially low and retard 
conservation efforts; 
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° providing an exception in the Subsidies Agreement for "green subsidies," which 
could promote installation of pollution control equipment: 


° providing greater market access for pollution control technology and expertise, 
and for advanced energy production technology and services: and 


° promoting greater production etficiency by lowering global barriers to trade. 


On the negative side, the Uruguay Round will promote greater world economic growth, 
which is likely to foster the expansion of industries which generate air and water pollution, as 
well as increased energy use by industry and consumers, and transportation associated with trade 
-- with resulting pollution impacts. However, it is not possible to segregate the projected effects 
of the Uruguay Round from the effects of continued world economic growth. 


In light of expected continued pollution pressures on the global environment -- with or 
without the Uruguay Round Agreements -- the United States will continue to place a high 
priority on developing international agreements, such as the Montreal Protocol on 
Chlorofluorocarbons, as well as effective domestic measures, to control world air and water 
pollution, as well as the disposal of hazardous waste. Ongoing international efforts in these 
areas are discussed in more detail in Section VI. 


i. Hazardous Waste 


Some commenters noted that increased economic activity would likely increase waste 
production and asked whether the United States has a strategy tor reducing waste production and 
for encouraging proper disposal and treatment of wastes. Concern was also expressed that the 
Uruguay Round Agreements might lead to increased exports of hazardous wastes to developing 
countries; commenters asked whether the United States has plans to assist developing countnes 
in waste management and disposal. Finally, the question was raised of whether GATT rules 
would allow countries to ban the import or export of hazardous wastes. 


The United States has in place a comprehensive legal and regulatory structure for 
reducing generation of hazardous waste and ensuring its proper treatment and disposal. It is 
anticipated that this structure will remain adequate, even under the projected higher economic 
growth rates expected to result from the Uruguay Round Agreements. 


Currently, hazardous wastes generated in the United States are regulated under Subtitle C 
of the Resource Conservation and Recovery Act (RCRA), originally passed by Congress in 
1976. A top RCRA priority is to minimize the amount of hazardous waste generated in the 
United States. When industries do generate hazardous wastes, RCRA regulations require the 
safe management of such wastes through technical standards which govern the storage, treatment 
and disposal of the wastes. On May 18, 1993, U.S. Environmental Protection Agency (EPA) 
Administrator Browner announced the Agency’s Waste Minimization and Combustion Strategy, 
a series of regulatory and non-regulatory steps to protect public health and the environment by 
reducing the amount of hazardous waste produced in this country, and by strengthening federal 
controls governing hazardous waste incinerators and industrial furnaces. 
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The Uruguay Round is not expected to result in increased waste exports to developing 
countries. The Clinton Administration recently issued its statement of pmnciples for 
strengthening controls over waste exports and moving toward ratification or the Basel 
Convention, the first major international agreement on the import and export of hazardous waste. 
(See Section VI.C for a further discussion of the Basel Convention.) The cornerstone of the 
Administration’s proposal is a ban on exports of hazardous waste beyond North Amenca, except 
in very limited circumstances. This approach is both environmentally sound and completely 
consistent with the provisions of the Uruguay Round Agreements. 


As to plans to assist developing countries in treating and disposing of hazardous waste, 
a Technical Working Group under the auspices of the Basel Convention is developing technical 
guidelines for determining environmentally sound management of hazardous wastes and other 
wastes covered by the Convention. The Working Group has also developed a manual and 
training programs for implementation or Convention agreements. All these activities are part 
of an effort to assist developing countries in managing their own hazardous wastes as well as 
any wastes they choose to import from other developing countnes. 


Finally, as noted previously, the new WTO Committee on Trade and Environment plans 
to review GATT rules regarding the use of trade restrictions to achieve environmentai objectives. 


. 2 Other Issues 
a. Work Plan of the Trade and Environment Committee 


Several commenters requested further information regarding the work plan for the Trade 
and Environment Committee to be established under the WTO. Concern was expressed that the 
agenda for this group is not clearly set. In addition, some commenters expressed the belief that 
the work of this Committee is likely to involve trade negotiations which will require 
Congressional authorization, and that the Industry Sector Advisory Committees were not 
consulted regarding environmental provisions in the Uruguay Round Agreements. Concern was 
also expressed that the Trade and Environment Committee might recommend changes to GATT 
rules which would permit broader exceptions for environmental measures, and that this would 
encourage the "...growing use of environmental laws, policies and practices to erect a new 
generation of trade barriers." 


The workplan for the WTO Trade and Environment Committee is outlined in more detail 
in Section III.F. In participating in the Committee’s discussions, USTR will follow its normal 
procedures which provide for close consultation with members of Congress and the private 
sector advisory committees. In order to provide a more effective avenue for obtaining private 
sector advice on trade and environment issues, USTR is in the process of establishing a new 
Trade and Environment Policy Advisory Committee. While the Administration believes that 
GATT rules should be clarified or possibly amended to ensure greater mutual compatibility with 
environmental objectives, we also believe that any such changes must be carefully crafted and 
fully vetted with all interested groups. to ensure that they do not create an opportunity for 
countries to impose disguised barriers to trade. 
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Some commenters highlighted the need to address the issue of trade measures based on 
processes and production methods (PPMs). Commenters noted that several U.S. environmental 
laws (e.g., the Marine Mammal Protection Act) provide tor PPM-based trade measures, and 
expressed concem that these laws could be successfully challenged under the WTO. 


As noted in Section VI.A, the Uruguay Round Agreement does change GATT rules with 
respect to PPMs. However, the WTO Trade and Environment Committee is likely to undertake 
a more detailed consideration of this issue. 


b. Public Participation in the GATT 


Some commenters complained that GATT dispute settlement procedures are overly 
secretive, and make no provision for public input. 


For some time, the United States has been urging greater openness in the GATT dispute 
settlement process. In this regard, three U.S. proposals were incorporated in the final text of 
the Uruguay Round. The Dispute Settlement Understanding (DSU) provides that, on request, 
countries will make their dispute settlement briefs publicly available -- or provide public 
summaries of their briefs if they wish to keep the briefs themselves confidential. The DSU also 
explicitly authorizes governments to make their own submissions available to the public. 
Finally, the DSU expressly authorizes dispute settlement panels to form expert review groups 
to provide advice on scientific or other technical issues of fact, and significantly improves the 
procedures for obtaining such advice. 


However. the Administration believes that it is vital that further improvements be made 
in the WTO’s dispute settlement procedures to improve public access. The environment is an 
area of intense public interest, which the Administration believes should be discussed in public. 
Many environmental groups have observed that no GATT panel has ever heard directly from 
environmental experts, no dispute settlement proceedings have ever been open to environmental 
observers, nor nave such observers been allowed to present either oral or written materials to 
a GATT panel for its consideration. This situation has resulted in understandable concern 
among such groups. The Administration believes that it is urgent that this situation be redressed. 
and the United States will continue to work diligently to obtain such improvements. 


108 


The Uruguay Round: Report on Environmental Issues Section VI 


VI. U.S. PLANS FOR FURTHER WORK ON TRADE 
AND THE ENVIRONMENT 


A. ISSUES NOT ADDRESSED IN THE URUGUAY ROUND 


As demonstrated by the preamble to the Uruguay Round Agreements, GATT parties 
share a commitment to ensuring that international trade rules and environmental policies are 
mutually supportive. However, there is currently disagreement regarding how certain GATT 
rules should be interpreted -- and possibly changed -- to reflect environmental concerns. 


Four issues related to trade and the environment have proven to be particularly 
controversial. These issues are: 


° discrimination among products based on processes and production methods 
(PPMs); 

e the relationship of the GATT to international environmental agreements (IEAs); 

° the circumstances under which GATT rules permit countries to use trade 


measures to protect the environment; and 


e the scope of the exceptions for environmental measures provided by GATT 
Article XX. 


It will be the task of the WTO Trade and Environment Committee to address these (and 
other) issues in the near future. In order to provide an indication of the type of debates likely 
to take place within the Committee, this section describes each of the four issues highlighted 
above. 


lL. Processes and Production Methods 


Article III of the GATT generally requires that imported goods receive treatment no less 
favorable with respect to internal laws and regulations than the treatment accorded to "like" 
products of national origin. At issue is whether those laws can differentiate between different 
goods based. on- the processes those goods have undergone or the methods used in their 
production, where those processes or production methods (PPMs) do not affect the physical 
characteristics of the product itself. 


Most GATT contracting parties have taken the position that under Article III, a country 
may not differentiate between products based on PPMs if the PPMs do not affect the physical 
characteristics of the product. These contracting parties argue that two products, which are 
physically indistinguishable from each other, are "like" products even though they may have 
been produced using different methods. Accordingly, even if a country were to differentiate 
between domestic products based on the way in which they were produced, Article II] would 
prohibit that country trom using a PPM to distinguish among "like" imported products. 
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This issue has not been definitively addressed in either the GATT or the Uruguay Round 
Agreement. However, the GATT panels in both the U.S.-Mexico and U.S.-EC tuna-dolphin 
disputes (described in Section II.A) supported this interpretation of Article Uk 


From an environmental perspective. the PPM employed with respect to a product may 
be significant, since the PPM may harm the environment even where the product itself does not. 
For example, some electronic components may be cleaned using ozone-depleting substances. 
It is, therefore, sometimes desirable to be able to differentiate between products based on their 
production method. This may also sometimes ‘be the only effective and available solution to 
particular environmental problems, particularly those involving the management of natural 
resources. Congress has repeatedly included PPM-based restrictions in environmental 
legislation. 


On the other hand, unlimited ability to distinguish among products based on a PPM 
unrelated to the physical characteristics of the product itself could invite countries to adopt PPM- 
based measures that are superficially neutral but that are tailored to exclude foreign products. 
For example, a country could specify in detail the particular production method used by the 
plants in that country, which may differ in insignificant ways from those used by plants in other 
countries. It is not difficult to imagine how nominally environmentally-motivated PPMs could 
be devised with the actual purpose of restricting imports of products with compete with 
domestically-produced goods. 


The Administration is well aware of the sensitivity of this issue, from both the business 
and environmental perspectives. This is clearly a complex issue which is not likely to be 
amenable to sweeping solutions. Significant work will be required -- both in the United States 
and internationally -- to outline the best possible approach to this issue that will meet U.S. 
objectives in both trade and environment policy. 


2. Relationship of the GATT to International Environmental Agreements 


A number of international environmental agreements (IEAs) either require or provide for 
the use of trade measures by parties to the agreement. Reasons IEAs may call for the use of 
trade measures include: 


° achieving the environmental objective of the agreement (in some cases, the 
objective of an IEA cannot be achieved without limiting trade in a particular 
product, such as endangered species or ozone-depleting substances); and 


° mitigating the free rider problem by denying non-parties any commercial 
advantages which may arise from non-participation in the agreement. 


*? Tt should be noted, however, that Article XX provides certain environmentally-related 
exceptions to Article III. (See Section II.A for a more detailed discussion of these exceptions.) 
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Current GATT rules do not specifically mention IEAs. Some have suggested that the 
GATT should be amended to permit countries to impose trade measures for environmental 
purposes only when those measures are "related to" an IEA. Those who advocate such an 
approach argue that it would limit the imposition of trade measures for environmental purposes 
to cases in which there is an international consensus regarding the need to take action to address 
an environmental problem. They believe that such discipline would limit the ability of countries 
to use the environment as a pretext for imposing trade barriers for protectionist purposes. 


Even among those who advocate ‘such a rule, however, there is a wide divergence of 
views regarding how the rule would be implemented. In this regard. the following discussion 
highlights four issues which arose in the context of the GATT EMIT Working Group debate on 
this issue. 


a. Definition of an TEA 


There was considerable debate in the GATT EMIT Group regarding the appropriate 
definition for an “international environmental agreement." To be usetul, such a definition would 
need to be broad enough to include IEAs that address environmental problems involving a 
limited number of countries. On the other hand, most countries felt that the definition should 
be stringent enough to ensure that the parties to an IEA represent a true international consensus 
on the issue. 


b. GATT Rights of Non-parties to an IEA 


Establishing an exemption from GATT rules for trade measures that are "related to" an 
IEA would create a potential conflict with the rights of GATT members who are not parties to 
the IEA in question. These countries may not agree with the objectives of the IEA or with the 
need for trade measures to achieve those objectives and, therefore, are likely to be unwilling to 
waive their GATT rights to challenge trade measures related to that IEA. 


C. Precedence Between IEAs and the GATT 


Most members of the GATT EMIT Group seemed to agree that there is no simple rule 
of precedence between IEAs and the GATT. This highlights the need for GATT members to 
address the issues of trade measures imposed pursuant to IEAs. 


di. Definition of "Related to" an IEA 


The question of how closely "related to" an IEA a trade measure would need to be in 
order to qualify fora GATT exemption is essentially a debate over how much latitude countries 
should be allowed in imposing trade restrictions for environmental purposes. Alternative 
definitions that have been suggested include: 


° That the trade measure be required by an IEA: Under this approach, a 


country would need to be obligated by the provisions of the IEA to impose the 
trade measure. For example, the Basel Convention obligates each of its parties 
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to prohibit the export of hazardous wastes if it has reason to believe that wastes 
will not be managed in an environmentally-sound manner in the country of 
import. 


° That the trade measure be permitted by an IEA: Under this approach, the 
GATT would permit a country to impose a trade measure if an IEA specifically 
stated that its parties could implement trade measures to achieve the objectives of 
the IEA. For example, Article XIV of CITES allows parties to adopt stricter 
domestic measures than those called for in the Convention. 


° That the trade measure be used in support of an IEA: Under this approach, 
a country would only need to demonstrate that a particular trade measure 
furthered the objectives of an IEA; there would be no requirement that the IEA 
call for such measures. As an example, this approach might permit countries to 
ban the import of fish or fish products caught with driftnets in support of the UN 
Resolution on Driftnet Fishing (under which countries have agreed to discontinue 
the use of large-scale, high seas driftnets). 


Bs Use of Trade Measures to Protect the Environment 


A number of U.S. laws provide for trade measures to protect the environment. These 
measures have been incorporated into U.S. legislation and regulations over the course of many 
years. In 1992, for example, Congress passed three major pieces of environmental legislation 
containing trade measures: 


° the International Dolphin Conservation Act of 1992 (P.L. 102-523); 


° the High Seas Driftnet Fisheries Enforcement Act 
(P.L. 102-582); and 


° the Wild Bird Conservation Act of 1992 (P.L. 102-440). 


However, many U.S. trading partners are concerned by what they view as an increasing 
U.S. tendency to resort to "unilateral" trade restrictions. When the United States has imposed 
trade measures to protect environmental resources outside U.S. jurisdiction -- and particularly 
when there is no international consensus on appropriate objectives -- U.S. "unilateralism" has 
prompted strong objections trom U.S. trading partners. Thus, much of the international debate 
on trade and the environment has focused on setting limits on countries’ ability to impose 
"unilateral" trade restrictions to protect environmental resources outside their jurisdiction. This 
has occurred despite the fact that other countries also maintain trade restrictions designed to 
protect the environment outside their jurisdiction. 


As a result, the United States was virtually alone in the GATT EMIT Group in arguing 
that countries should have a clear right to impose trade restrictions to protect the environment 
outside their jurisdiction under certain circumstances. Moreover, the United States has opposed 
designating certain measures as "unilateral." because some "unilateral" measures may in fact 
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reflect international consensus on a certain environmental issue, despite the fact that there may 
be no international agreement to impose such measures. (For instance, U.S. trade restrictions 
on countries whose nationals continue to practice driftnet fishing has been labelled a “unilateral 
measure," despite the fact that the United Nations has passed a resolution calling for a 
moratorium on driftnet fishing.) 


While some countries believe that international environmental agreements offer the best 
means of addressing such international environmental problems, the United States is concerned 
that many environmental concerns are not currently addressed by such international agreements. 
Moreover, multilateral efforts to address environmental problems may be too slow or ineffective, 
or can be blocked by "rogue" countries who refuse to join such agreements. Furthermore, trade 
measures can be an effective tool in developing international momentum for negotiation of an 
environmental agreement. 


On the other hand, the United States shares the view that it could be dangerous to create 
overly broad exceptions from international trade rules for environmental measures. since 
governments could use such exceptions to provide their own industries with a competitive 
advantage, or to unfairly restrict sales of U.S. products. 


4. Scope of Article XX Exceptions 


As described in Section II.A, Article XX of the GATT provides general exceptions from 
GATT rules fer certain types of measures. The following three provisions of Article XX have 
been invoked in disputes involving environmental issues: 


° Article XX(b): This article provides a general exception for measures "necessary 
to protect human, animal or plant life or health." 


° Article XX(g): This article provides a general exception for measures "relating 
to the conservation of exhaustible natural resources if such measures are made 
effective in conjunction with restrictions on domestic production or consumption. " 


e Article XX(d): This article provides a general exception for measures "necessary 
to secure compliance with laws or regulations which are not inconsistent with the 
provisions" of the GATT. This exception may be useful for measures to enforce 
environmental laws or regulations. 


While these provisions would appear to be broad enough to encompass almost all 


measures to protect the environment, the full scope of these exceptions has not yet been worked 
out, as illustrated by the dispute settlement cases described in Section II.A of this Report. 
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Given the importance to environmental policy of the issues highlighted above. certain 
provisions of Article XX may need to be revisited to ensure that it is adequately responsive to 
environmental objectives. 
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B. DISCUSSION OF TRADE AND THE ENVIRONMENT IN OTHER FORA 


The United States has participated in extensive discussions regarding the relationship 
between trade and the environment in several international fora. In addition to the work done 
by the GATT’s Working Group on Environmental Measures and International Trade, the 
Organization for Economic Cooperation and Development (OECD) has had an active work 
program underway since 1991 in a group composed of both trade and environment experts. 
More recently, trade and environment has been on the agendas or meetings of the United Nations 
Environment Program (UNEP) and the United Nations Conference on Trade and Development 
(UNCTAD). 


In April 1991, the OECD began to convene joint sessions of trade and environment 
experts to begin to develop guidelines for issues involving trade and environment policy. The 
current workplan for the OECD’s Joint Trade and Environment Experts Group encompasses ten 
topics. Discussion and analysis of some of the topics in this group are nearly complete, while 
work on others is still at an early stage. The group has largeiy completed analytical work on 
Environmental Reviews of Trade Agreements, Trade Reviews of Environmental Agreements, 
and Dispute Settlement in Trade and Environmental Agreements. Its work on Environmental 
Principles and Concepts is also close to completion. It has undertaken extensive analysis of 
Processes and Production Methods, and is about to undertake similar analysis of Economic 
Instruments, including environmental subsidies and border tax adjustments. The OECD has also 
hosted workshops on Life Cycle Analysis and Processes and Production Methods, and plans to 
host a workshop on Eco-labelling in October of 1994. 


In 1993, the OECD Ministers endorsed procedural guidelines produced by the Joint 
Experts Group to integrate trade and environmental policymaking. The 1994 OECD Ministerial 
Declaration calls for a report to the Ministers in 1995 on the progress member countries have 
made in implementing the procedural guidelines, and for substantive conclusions oh the work 
of the Joint Experts Group. The Joint Experts Group plans to start work on the substantive 
conclusions in January of 1995. 


UNEP and UNCTAD have each done some work on trade and environment topics, and 
plan to do more in the coming year. Together they have identified ten areas of a joint work 
program. These include: 


1) internalization: 

2) environmental standards; 

3) the role of science; 

4) eco-labelling and certification; 

5) positive incentives to build compatibility between trade and environment: 
6) multilateral environmental agreements; 

a non-regulatory initiatives in the environmental sector: 

8) sustainability indicators; 

9) additional financing and technology transfer; and 


10) capacity building. 
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UNEP has already completed a study of environmental principles and concepts, which 
served as the basis for work done by the OECD. UNCTAD has done a significant analysis of 
cost internalization. The contributions of both agencies are expected to be useful to the WTO’s 
Committee on Trade and Environment. Asa followup to the joint informal Ministerial meeting 
in February 1994, UNEP and UNCTAD are planning to host a working-level session and 
another high-level Ministertal meeting on trade, environment and sustainable development to 
examine: (1) the role of environmental policies as they relate to trade liberalization policies; 
(2) the promotion of trade in environmentally-friendly products and technologies; and (3) the 
promotion of international cooperation in the field of product-related environmental policy 
instruments. 
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oe OTHER INTERNATIONAL ENVIRONMENTAL EFFORTS 


While the Uruguay Round Agreements reflect a new awareness of environmental 
concerns among international trade policymakers, it is not the primary forum in which 
international environmental issues are being addressed. The United States is currently an active 
participant in numerous international fora in which countries are engaging in cooperative efforts 
to address global environmental issues. These efforts are complemented by several domestic 
U.S. programs which are designed to promote environmentally-friendly economic growth. 


The Uruguay Round poses no threat to these efforts. In fact, as the WTO Committee 
on Trade and Environment seeks for ways to ensure that international trade rules do not conflict 
with international environmental objectives, it is likely that nations will place increased emphasis 
on international cooperative efforts on the environment as a means of avoiding trade conflicts 
over these issues. 


In order to provide some context for the deliberations that will take place in the WTO 
Trade and Environment Committee, this section describes various efforts in which the United 
States is engaging to promote global environmental conservation. 


Fe International Initiatives 
a. The UN Conference on Environment and Development 


In June 1992, the United Nations hosted a Conference on Environment and Development 
(UNCED) in Rio de Janeiro, Brazil. At this conference. which became known as "the Rio Earth 
Summit," participants -- including the United States -- agreed on an "action plan" for 
environmentally sustainable development. This plan is outlined in a document entitled 
"Agenda 21." 


In order to provide a focal point for UNCED follow-up activities, Agenda 21 called for 
the establishment of the United Nations Commission on Sustainable Development (CSD). The 
CSD (whose creation was strongly supported by the United States) monitors implementation of 
Agenda 21 at the local, regional and global levels. 


Agenda 21 also calls for the UN General Assembly and the UN Environment Program 
to convene major global conferences to deal with the issues of land-based sources of marine 
pollution, the sustainable development of small island states, and the conservation of fish stocks 
which do not remain within any one nation’s exclusive economic zone. The Small Island 
Developing States Conference was held in April and May 1994, in Barbados. At that 
Conference, the United States joined more than 120 other governments in approving a 
Programme of Action with recommendations in fifteen sectoral areas. The United States 
supports such cooperative efforts to address these important issues, and will host the UN 
Environment Program’s Intergovernmental Conference on Pollution of the Marine Environment 
from Land-based Activities in November 1995, in Washington, D.C. (U.S. efforts to implement 
Agenda 21 domestically are described in section VI.B.2. below.) 
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b. The Framework Convention on Climate Change 


The Administration considers climate change to be a priority issue. In October 1992, the 
United States ratified the Framework Convention on Climate Change. The objective of this 
Convention is to stabilize greenhouse gas emissions in the atmosphere at a level that would 
prevent dangerous interference with the earth’s climate system. The Convention entered into 
force in March 1994, and so far approximately 80 countries have ratified it. (U.S. actions to 
reduce greenhouse gas emissions are described in section VI.B.2, below.) 


Cc. The Montreal Protocol on Substances that Deplete the Ozone Layer 


The Montreal Protocol seeks to reverse the depletion of the ozone layer caused by the 
release of chlorofluorocarbons (CFCs) and other chemical compounds (which are together 
termed "controlled substances"). Depletion of the ozone layer is of worldwide concern because 
-it could lead to increased penetration of solar ultraviolet radiation, which would pose dangers 
to human health and the biosphere. 


The Montreal Protocol establishes binding commitments among the parties to reduce the 
production and consumption of "controlled substances," according to a strict time-schedule. 
Article 4 of the Protocol prohibits the import and export of controlled substances to and from 
non-parties unless the parties determine that a non-party is in full compliance with the control 
measures under the Protocol. In addition, the Protocol calls for the use of trade measures to 
restrict or ban the import of products containing controlled substances, as well as products 
produced with, but not containing, contrelled substances. Further, the Protocol discourages the 
export to non-parties of technology for producing or utilizing controlled substances. 


The United States implements the Montreal Protocol through Title VI of the Clean Air 
Act. The United States uses a system of market-based incentives. including tradeable 
allowances. to implement the Protocol. The Act also contains provisions to implement trade 
bans with non-parties and restrict the transfer of technology to produce controlled substances. 
In addition, the Act requires labelling of products which contain or are produced using CFCs. 


Ozone losses have not yet reached their peak due to the long lifetime of these chemicals 
in the atmosphere, but action taken by the international community should eventualiy result in 
recovery of the ozone layer. 


d. The Basel Convention on the Control of Transboundary Movements of 
Hazardous Waste and their Disposal 


The Basel Convention was concluded in 1989, under the auspices of the United Nations 
Environment Program (UNEP), in direct response to widespread and increasing publicity about 
the export of hazardous wastes, particularly to developing countries, during the early 1980s. 
The Basel Convention was designed to: 


. control the export of hazardous waste; 
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sd promote environmentally sound management of hazardous wastes through a notice 
and written consent scheme for each shipment of wastes covered by the 
Convention; 

° prohibit exports of wastes to countries which ban their import: 

e prohibit exports of wastes if there is reason to believe the wastes will not be 


managed in an environmentally sound manner in the receiving country; and 


° prohibit exports to and imports from non-Parties to the Convention, in the 
absence of an agreement or arrangement meeting specific criteria set forth in the 
Convention. 


The Basel Convention took effect on May 5, 1992, after the twentieth ratification had 
been received. Sixty-four countries and the European Union are now Parties to the Convention. 
The Senate gave its advice and consent to ratification on August 11, 1992. Although the United 
States has not yet ratified the Convention, consultations on various aspects of ratification are in 
progress between the Administration and Congress. 


The Basel Conference of Parties, meeting for the second time in Marcn 1994, adopted 
an immediate ban on transboundary movements of hazardous wastes from OECD to non-OECD 
countries for disposal, and a similar ban on movements for recycling after December 31. 1997. 
Although this action is not legally binding, many expect that the substance of this Decision will 
be formally submitted as a proposed amendment to the Convention for consideration by the 
Third Conference of Parties in late 1995. 


e. The Convention on International Trade in Endangered Species of Wild Fauna 
and Flora (CITES) 


CITES is the primary international agreement promoting wildlife conservation. The 
Convention was negotiated in 1973, in response to concern that a number of species were being 
threatened with extinction as a result of excessive international trade in the animals and plants 
concerned. The purpose of the Convention is to protect the listed species by prohibiting 
commercial trade in endangered species or their "parts and derivatives" (e.g., furs or ivory) and 
restricting and monitoring trade in other threatened species. The Convention currently has 122 
parties (including the United States). 


CITES lists species in a hierarchy, based on each species’ level of threat or 
endangerment. This hierarchy takes the form of three appendices to CITES. Species are listed 
on Appendix I when it is agreed that they are endangered or threatened. CITES prohibits 
commercial trade in these species. Species are listed on Appendix II] when they may become 
threatened or endangered unless trade is regulated. International trade in these species is subject 
to monitoring and appropriate restrictions. Species are placed on Appendix III at the request of 
countries for their own conservation purposes. Trade in these species requires an export permit 
from the country requesting Appendix III status and a certificate of origin from other countries. 
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Each party to CITES is charged with enacting domestic legislation to implement its 
CITES obligations. Certain Convention resolutions specifically invite parties to take actions 
which are stricter than CITES requirements in order to meet conservation goals. 


More than 80 CITES Appendix II species occurring in other countries have been 
identified as iikely suffering from an excessive volume of trade. The U.S. Fish and Wildlife 
Service (FWS) is currently leading a cooperative international effort to document the effects of 
this trade and. where necessary, to implement remedial measures to restrict or prohibit harmful 
trade. The FWS is also devoting special efforts to new initiatives to regulate the trade in wild- 
caught birds, as required by the Wild Bird Conservation Act and CITES, and to require tagging 
of skins to help eliminate illegal trade in crocodiles. 


In the past few years, the United States has participated in several international 
conferences on CITES enforcement and has conducted training in enforcement for many CITES 
signatory countries. In addition, the United States maintains close cooperative relationships with 
wildlife enforcement officials in Canada and Mexico, and has provided both training and support 
to those nations in the area of wildlife law enforcement. 


fs International Agreements Promoting Biodiversity and Forest Conservation 


The United States signed the Convention on Biological Diversity on June 4, 1993. The 
objectives of this agreement are conservation and sustainable use of biodiversity, and the fair and 
equitable sharing of the benefits arising out of the utilization of genetic resources. 


In addition, the United States strongly supports the statement of commitment, made by 
consuming countries at the final round of negotiations on a new International Tropical Timber 
Agreement (ITTA) in January 1994, to maintain, or achieve by the year 2000, the sustainable 
management of their respective forests. 


g. Desertification 


The United States supported the recently-concluded negotiations on a convention to 
combat desertfication and the effects of drought, with particular emphasis in Africa. The 
United States expects to sign the treaty and, conditional on Senate ratification, to participate fully 
in its implementation. 


h. Population 


The United States believes it is essential to address the issue of population growth if the 
goal of sustainable development is to be achieved. In January 1993, President Clinton 
announced that the United States would reverse its so-called Mexico City policy, which had 
restricted funding for certain international population programs. The Administration’s budget 
proposal for FY 1994 calls for an increase in resources committed to population programs. The 
United States intends to be an active participant at the UN International Conference on 
Population and Development, to be held in Cairo in September 1994. 
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i. Global Environment Facility 


The Global Environment Facility (GEF) was established "for the purpose of providing 
new and additional grant and concessional funding to meet the agreed incremental costs of 
measures to achieve agreed global environmental benefits" in the following four focal areas: 
(1) climate change; (2) biological diversity; (3) international waters; and (4) ozone layer 
depletion. 


In March 1994, participating governments agreed to restructure the GEF at a meeting in 
Geneva. The United States strongly supported these efforts, so the GEF could serve as the 
financial mechanism for the Climate Change and Biodiversity Conventions (described above). 
The United States has pledged to be the largest contributor to the restructured GEF core fund. 


4, United Nations Development Program (UNDP) 


One of the main bottlenecks envisaged in the implementation of Agenda 21 was the lack 
of adequate indigenous capabilities within developing countries, especially the least developed 
countries. Therefore, following UNCED, the UN General Assembly instructed the UNDP to 
promote institutional capacity building. The UNDP created Capacity 21 to finance these efforts, 
and will use this fund to facilitate the integration of environmental considerations into all of its 
programs. Capacity 21 will focus on helping developing countries to: 


° adopt development strategies that treat economic development as inseparable from 
-environmental considerations; 


° create the appropriate policy, legal, regulatory and institutional frameworks: 


° choose appropriate technologies tor promoting development and protecting the 
environment; and 


° develop mechanisms to promote public participation in environmental and 
developmental issues. 


k. Fisheries Management Agreements 


The United States is party to a number of international fisheries conventions, some of 
which are highlighted below.» The objective of these conventions is to achieve sustainable 
management of global fisheries resources. 


35 Other important organizations include the Pacific Salmon Commission, the North Atlantic 
Salmon Conservation Organization, the North Pacitic Anodromous Fish Commission, and the 
International Pacific Halibut Commission. 
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International Convention for the Conservation of Atlantic Tunas (ICCAT): 


The ICCAT was established to provide an effective program of research and conservation 
in recognition of unique problems related to the highly migratory nature of tunas and tuna-like 
species. The ICCAT is implemented by the Atlantic Tunas Convention Act (I9-LISC O72): 


Inter-American Tropical Tuna Commission (I[ATTC): 


The IATTC was established to: (1) study the biology of tunas and related species of the 
eastern Pacific Ocean with a view to determining the effects that fishing and natural factors have 
on their abundance; and (2) recommend appropriate conservation measures. so that stocks of fish 
can be maintained at levels which will afford maximum sustainable catches. The Commission’s 
duties were expanded in 1976 to include work on problems arising trom the tuna-dolphin 
relationship. 


Convention for the Conservation of Antarctic Marine Living Resources: 


The Convention created the Commission for the Conservation of Antarctic Living Marine 
Resources, whose purpose is to protect and conserve such resources in the waters surrounding 
Antarctica. The Convention is based upon an ecosystem approach to the conservation of marine 
resources and incorporates standards designed to ensure the conservation of individual 
populations and species, as well as the Antarctic marine ecosystem as a whole. 


International Convention for the Regulation of Whaling: 


This Convention, which was signed in 1946, established the International Whaling 
Commission. The objective of the Convention is the conservation of world whale stocks. The 
Convention provides tor a continuing review of whale stocks. and for such additions to or 
modifications of the agreed conservation measures as might be desirabie. 


2. U.S. Initiatives to Conserve the Global Environment 

a. Implementation of UNCED’s Agenda 21 

The United States is committed to implementing the understandings contained in 
UNCED’s Agenda 21. In June 1993, President Clinton announced the creation of the 
President’s Council on Sustainable Development. The Council, which has 25 members, includes 
representatives of industry, government and environmental groups. The Council is charged with 


developing new approaches to integrating economic and environmental policies. Included among 
the Council's tasks are: 


1) to develop specific policy recommendations for a national sustainable development 
strategy that can be implemented by both the public and private sectors; 


2) to respond to the recommendations incorporated in UNCED’s Agenda 21; and 
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3) to educate the public about opportunities for sustainable development and to 
recognize outstanding achievements in sustainable development through annual 
Presidenual awards. 


The Council is to meet quarterly over a period of two years, after which it may be 
renewed for an additional two years. It currently has organized six different task forces to 
address: eco-éfficiency; energy and transportation; management and protection of natural 
resources; principles, goals and definitions of sustainable development; public linkage, dialogue 
and education; and sustainable communities. 


In addition to undertakings at the federal level, U.S. state and local governments and a 
wide variety of civic, business and other non-governmental organizations are also taking steps 
to contribute towards the implementation of Agenda 21. For example, the states ot New York 
and Kentucky have both convened conferences to discuss strategies for promoting sustainable 
development at the state and local levels. In addition, the U.S. Council for International 
Business is promoting an international "Business Charter for Sustainable Development," which 
includes sixteen principles for sustainable development. To Gate. more than 80 major U.S. 
‘companies and business organizations have expressed support for the Charter. 


Finally, in the area of foreign assistance, the U.S. Agency for International Development 
is being reorganized to ensure that one of its principal objectives is the promotion of sustainable 
development. 


b. _ Increasing Energy Efficiency 


In order to limit the environmental impacts of continued economic growth, it is important 
to increase energy efficiency in both production and consumption. The United States has already 
implemented numerous measures to increase energy efficiency and limit the environmental 
impact of U.S. energy use. U.S. energy consumption per unit of GDP declined approximately 
20 percent trom 1970 to 1990. However, the Administration recognizes that more must be done 
to increase energy efficiency and reduce greenhouse gas and other emissions from energy 
sources. In response to this need, the United States has prepared a national climate change 
action plan (described below). The U.S. Department of Energy 1s working on a National Energy 
Plan, closely tied to U.S. sustainable development objectives, that is scheduled to be completed 
in the spring of 1995. 


c. U.S. Climate Change Action Plan 


On April 21, 1993, President Clinton announced that the United States is committed to 
reducing its greenhouse gas emissions to their 1990 levels by the year 2000. To meet this 
commitment, the President issued the U.S. Climate Change Action Plan in October 1993. This 
plan outlines a comprehensive set of initiatives that will contribute to reducing U.S. greenhouse 
gas emissions to 1990 levels by the year 2000, responding to the twin challenges of addressing 
the tnreat of global warming and strengthening the economy. As part of the Plan, the President 
‘directed the Office of Environmental Policy to chair an interagency task force to monitor and 
evaluate the progress made in implementing the initiatives. The Plan also calls for a long-term 
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strategy working group to examine all budget, technology, R&D, regulatory and economic 
policies that could affect greenhouse gas emission levels beyond the year 2000. 


d. Programs to Promote Recycling 


Recycling helps achieve two important goals -- preventing pollution and conserving 
natural resources -- both of which help minimize the impacts of production and consumption on 
the environment. In April 1993, President Clinton signed an Executive Order committing the 
federal government to purchase recycled and recovered products. In addition, the United States 
has implemented a wide range of recycling programs at the federal, state and local levels. The 
Environmental Protection Agency’s municipal solid waste program is developing educational 
campaigns, pilot projects, procurement guidelines and other initiatives to foster source reduction 
and recycling. 


e. Pesticides 


The United States is concerned about the potential effects of increased use of pesticides 
around the world, not only on human health, but on the environment. For instance. in the case 
of birds that migrate across national boundaries, U.S. bird populations could be adversely 
affected by increased use of pesticides (that are toxic to birds) in countries that provide habitat 
during part of the year to species that are native to the United States. 


The Administration recently presented to Congress a proposal to strengthen pesticide 
export controls as a means of providing better protection for the environment and public health 
from the risks associated with pesticide use. The major provisions of the proposal are: 


° a prohibition on the export of pesticides to any country if all or virtually all uses 
of the product have been banned in the United States for public health reasons, 
including pesticides voluntarily discontinued by their manufacturers: 


° a prohibition on the export of pesticides banned for environmental reasons. unless 
the importing country specifically requests the product; 


° a prohibition on the export of pesticides that have not been evaluated by EPA, 
unless the pesticide is registered for use in at least three countries with technically 
competent and independent regulatory processes; 


° a prohibition on the export of pesticides that countries do not wish to receive, in 
accordance with the international system of "prior informed consent" operated by 
the Food and Agriculture Organization and UNEP: 


° improvements in the U.S. ability to monitor imported foods for 
residues of unapproved pesticides: 
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. a requirement that pesticides that are not registered for tood use in the United 
States may not be exported unless they have an approved tolerance or a practical 
method for detecting residues of the ingredient in foods; and 


° enhanced technical cooperation programs, especially with developing countries. 


The Administration recognizes that the United States is not the only producer of 
pesticides. Therefore, the United States is currently participating in preliminary multilateral 
discussions on possible elements of an international instrument providing for mandatory Prior 
Informed Consent for trade in chemicals. 


In addition, the United States is participating in international efforts to improve pesticide 
regulation throughout the world, and to provide the information that the United States uses in 
making its pesticide regulatory decisions to regulatory officials and other interested groups in 
other countries. 


i Biodiversity Promotion and Forest Conservation 


In his 1993 Earth Day speech, President Clinton announced the creation of a National 
Biological Survey to gather, analyze and disseminate information on U.S. biological resources 
and to foster increased scientific understanding of those resources. This will be a major step 
toward domestic implementation of the Biodiversity Convention. 


The United States also seeks to promote forest conservation and sustainable use 
worldwide. In June 1993, the United States announced its commitment to the national goal of 
achieving sustainable management of U.S. forests by the year 2000. 


g. Technology Cooperation 


The United States is sponsoring a variety of technology cooperation projects to promote 
the adoption of environmentally-sound technologies in developing countries. 


For example, the United States has undertaken a two-year, $25 million Climate Change 
Country Studies program to help developing countries, as well as countries with economies in 
transition, to analyze opportunities tor promoting global climate change objectives. In FY 1993, 
26 countries received country study awards, while an estimated 25 to 30 countries will receive 
funding in FY 1994. 


Another important technology cooperation program is the U.S. Environmental Training 
Institute (USETI), established by EPA in 1991, in cooperation with U.S. business. The USETI 
serves as a training forum to link providers of U.S. environmental technologies and management 
strategies with professionals from industrializing countries that are in need of effective, 
appropriate environmental solutions. 


The USETI has grown rapidly since its inception. During 1993, over 350 private and 
public sector officials from 28 countries in Africa, Asia, the Caribbean, Eastern Europe and 
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Latin America attended sixteen courses. The courses addressed such topics as air pollution 
control, wastewater treatment and pollution prevention. and environmental impact assessment, 
and were supported by a variety of U.S. corporations, non-profit organizations, trade 
associations and government agencies. In 1994, the USETI has scheduled twenty-five courses, 
at which 650 professionals will be trained. 


Finally. the U.S. Department of Energy has established a program, called Assisting 
Deployment or Energy Practices and Technologies (ADEPT), which focuses on international 
opportunities to advance environmentally benign, sustainable development during critical energy 
infrastructure design and development stages in developing countries. ADEPT’s mission is to 
assist developing countries and the newly independent states to: 


° develop policy making capabilities to foster the wise selection of energy 
technologies and practices: and 


e develop sound environmental policies in the energy sectors of these countries. 


In its first year, ADEPT initiated nine international technical cooperation projects. 
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D. MECHANISMS FOR PUBLIC INPUT INTO TRADE AND ENVIRONMENT 
ISSUES 


There are two basic mechanisms through which the Administration can receive 
information and solicit advice from the public regarding trade and environment policy issues: 


1) the official private sector advisory system; and 
2) public hearings and written comments. 


This section discusses both of these mechanisms, and then examines mechanisms for 
public access to WTO proceedings, as well as to the OECD’s Joint Experts Group on Trade and 
the Environment. 


1. The Private Sector Advisory System 


Section 135(b) of the Trade Act of 1974 (19 USC 2155(b)) directs the President to 
establish an Advisory Committee for Trade Policy and Negotiations to provide advice on overall 
trade policy. The statute also authorizes the President to establish other trade policy advisory 
committees to provide advice on more specific areas of trade policy, such as agriculture and 
services. 


Members of the trade policy advisory committees must be U.S. citizens and may not be 
registered foreign agents. Committee members must receive security clearances and are able 
to review classified documents. In addition, they are required to write a report to the President, 
Congress and USTR on any trade agreement entered into under Section 1102 of the 1988 Trade 
Act. 


Prior to 1994, none of USTR’s trade policy advisory committees was responsible for 
trade and environment issues per se. However, in 1991 USTR appointed six members of the 
environmental community to serve on various existing advisory committees. These six advisors 
were prominent environmental leaders affiliated with major national organizations. 


On March 25, 1994, President Clinton signed an Executive Order creating the Trade and 
Environment Policy Advisory Committee (TEPAC). The TEPAC will provide policy advice to 
the U.S. Trade Representative on issues involving trade and the environment. It will be 
composed of no more than 35 individuals, to be appointed by the U.S. Trade Representative in 
cooperation with EPA, from environmental interest groups, industry, agriculture and consumer 
groups. 


The creation of the TEPAC reflects the increasing importance of environmental issues 
in U.S. trade-policymaking. The Administration felt that it was vital to create a forum within 
which it could seek the advice of representatives from a broad spectrum of the environmental 
comniunity, as well as representatives of the environmental technology and services industries. 
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2. Public Hearings and Comments 


The Executive Branch often solicits public advice on trade policy by holding public 
hearings and/or by soliciting written comments from the public on specific trade policy issues. 
For instance, in 1991 USTR conducted a series of six public hearings to solicit comments on the 
NAFTA negotiations pursuant to section 131 of the 1974 Trade Act. More recently, in 
October 1993 USTR solicited public comments on both the Report on Environmental Issues in 
the NAFTA, and in March 1994 USTR solicited public comments on this Report on 
Environmental Issues in the Uruguay Round Agreement. 


In addition, as described in more detail below, the draft Uruguay Round implementing 
legislation provides that USTR will seek comments from the public on issues raised in any WTO 
dispute to which the United States is a party. 


a The WTO 


As a rule, the GATT does not permit non-governmental organizations to attend any of 
its meetings. This rule applies to Council sessions as well as to meetings of GATT working 
groups. Thus, no representatives from environmental or business groups were present at 
meetings of the Working Group on Environmental Measures and International Trade (EMIT). 
The GATT also prohibits members of the private sector from attending meetings of its dispute 
settlement panels. 


The GATT does permit private sector representatives to meet with Secretariat officials 
on an individual basis. The GATT Secretariat has met with representatives of environmental 
and consumer groups, as well as members of the business community. In addition, many 
business groups (and, recently, environmental groups) have sent representatives to Geneva 
during major negotiations, in order to consult with U.S. delegation members on the progress of 
the negotiations. 


GATT procedures restrict the distribution of most documents to governments, and mark 
such documents as "restricted." Under E.O. 12356 of April 2, 1982 (regarding "National 
Security Information"), U.S. agencies are prohibited from disclosing information from 
international organizations, except in accordance with the rules of those organizations. 


As noted in Section III.E, during the Uruguay Round negotiations. the United States 
made several proposals intended to increase public access to GATT dispute settlement 
proceedings. Two of these proposals were incorporated into the final text of the Dispute 
Settlement Understanding (DSU). The DSU provides that, on request, countries will make their 
dispute settlement briefs publicly available, or provide public summaries of the briefs if they 
wish to keep the briefs themselves confidential. The DSU also explicitly authorizes governments 
to make their own positions available to the public. 


These two changes provide much greater assurance that the public will have information 
about the nature of any trade challenges to environmental measures. As part of the work 
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program of the WTO Trade and Environment Committee, the United States intends to pursue 
further improvements in public access to WTO proceedings. 


In addition. the draft implementing legislation for the Uruguay Round Agreements 
includes a number or provisions designed to improve the public’s ability to obtain information 
regarding WTO dispute settlement cases, as well as to provide input into U.S. positions in such 
cases. Specifically, the draft legislation requires that, any time the United States is party to a 
WTO dispute settlement proceeding, USTR will publish a notice in the Federal Register. This 
notice will identify the initial parties to the dispute, set forth the major issues involved, outline 
the legal basis of the complaint, and identify the specific measures (including any federal or state 
laws) cited in the request for a dispute settlement panel. In addition, the notice will seek 
comments from the public regarding the issues raised, and USTR will take those comments into 
account in preparing its submissions in the case. 


The draft implementing legislation also requires USTR to maintain a public file on each 
WTO dispute settlement proceeding to which the United States is a party. That file will include 
U.S. submissions to the dispute settlement panel, comments from the public, non-confidential 
-versions of submissions by other parties to the dispute, and rulings by the dispute settlement 
panel, as well as any Appellate Body rulings. Finally, in accordance with the provisions of the 
Dispute Settlement Understanding, the United States will request other WTO members to provide 
non-confidential summaries of their submissions in all dispute settlement proceedings. 


4. The OECD Joint Experts Group on Trade and the Environment 


Until recently, private sector participation in OECD meetings has taken two forms: 
(1) membership in the OECD’s two private sector advisory committees: and (2) participation on 
government delegations as advisors for OECD meetings on technical issues. 


In April 1991. the OECD began to convene joint meetings of experts under the auspices 
of the OECD Trade Committee and the OECD Environment Policy Committee. The purpose 
of these meetings is to begin to develop guiding principles for OECD members on issues 
involving trade and environment policy. The U.S. delegation requested that private sector 
representatives be permitted to attend these meetings as members of its delegation. 


As a general matter, other OECD delegations have stated that they believe it is 
appropriate for private sector representatives to attend meetings of the Trade and Environment 
Committee’s Joint Experts Group only during discussions of technical issues on which the 
representatives can provide advice to the U.S. delegation. The United States has accepted the 
position of other celegations that private sector representatives should not be present for 
negotiating sessions (e.g., meetings to discuss the draft text of a Ministerial declaration or to 
negotiate trade and environment guidelines). | Within these constraints, business and 
environmental group representatives have been included on the U.S. delegation to most of the 
sessions of the Joint Experts Group since 1992. 
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CONCLUSION 


The world is facing serious environmental problems. As this Report has outlined, it is 
difficult to pinpoint the preci.e effects that the Uruguay Round Agreements are likely to have 
on those problems. In larg. part, this is due to the fact that the Uruguay Round is such a 
comprehensive agreement, covering so many different areas of trade and involving so many 
different countries. What is clear is that the Uruguay Round will strengthen world economic 
growth. Thus,.the question becomes. what effects will such growth have on the global 
environment? 


Some of these effects are likely to be positive. For instance, by reducing government 
intervention in markets and lowering barriers to trade, the Uruguay Round will provide 
companies with an incentive to produce as efficiently as possible, in order to stay internationally 
competitive. In the process, fewer resources are likely to be wasted. In addition, by opening 
significant new market opportunities for developing countries, the Uruguay Round should reduce 
the dependence of such countries on resource-intensive activities (such as logging), which are 
often detrimental to the environment. Finally, the Uruguay Round is likely to improve living 
standards around the globe. Studies have shown that, as incomes increase, countries tend to 
devote more funding to protection of the environment. This is not a surprising result; 
governments which do not have enough food to feed their people are unlikely to be concerned 
with protecting endangered species. 


Despite these benefits, it is also clear that increased economic growth rates spurred by 
the Uruguay Round are also likely to have negative effects on the environment. For instance, 
increased growth is likely to result in increased pressure on wildlife habitats around the world. 
In addition, economic growth is likely to result in faster depletion of such natural resources as 
energy. 


Ultimately, the question for U.S. pclicymakers is, will the world environment be better 
off with or without the Uruguay Round Agreements? 


As this Report points out, when the GATT was originally drafted, environmental policy 
was in its infancy. Consequently, the GATT does not refer to environmental measures as such. 
However, one of the GATT’s strengths is that it is, in many respects, a living document. 
Successive rounds of trade negotiations have enabled the GATT to evolve to deal with new 
issues facing the trading system, such as the rapid expansion in international trade in services, 
and the growing importance to trade of protecting intellectual property rights. 


As part of the Uruguay Round negotiations, a number of provisions were adopted that 
are intended to increase the sensitivity or the international trading system to environmental 
concerns. Neverthless, as this Report has indicated, much work remains to be done to identify 
the best approaches to resolving a variety or outstanding issues raised by the interaction of trade 
and environmental policies. The fact that the members of the WTO recognize their 
responsibility to address these issues is retlected in the Uruguay Round’s creation of a Trade and 


Environment Committee, and in the establishment of an ambitious work program for that 
Committee. 
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The Administration firmly believes that the United States cannot look back. We cannot 
effectively address world economic problems by attempting to halt or slow world economic 
growth. In fact, such an approach would be likely to have disastrous effects on the global 
environment. Instead, the Administration believes that stronger world economic growth, by 
generating the resources and the will to address environmental concerns, will be an essential 
element in resolving environmental problems. 


The Administration is committed to addressing U.S. and world environmental problems, 
both through active U.S. participation in various international environmental initiatives, and 
through continuing negotiations in the WTO to ensure that the world trading system is 
compatible with our international environmental objectives. The Administration strongly 
believes that the interests of the United States will be best served by adopting a forward-looking 
approach, implementing the Uruguay Round Agreements and working diligently in the WTO and 
elsewhere to address global environmental problems. 


131 


The Uruguay Round: Report on Environmental Issues 


APPENDIX A: 


Appendices 


LIST OF CONTRACTING PARTIES TO THE GATT 


AS OF JULY 31, 1994 


(Date of GATT Accession is Shown in Parentheses) 


Angola (1994) 
Antigua and Barbuda (1987) 
Argentina (1967) 
Australia (1948) 
Austria (1951) 
Bahrain (1994) 
Bangladesh (1972) 
Barbados (1967) 
Belgium (1948) 
Belize (1983) 

Benin (1990) 
Bolivia (1990) 
Botswana (1987) 
Brazil (1948) 

Brunei (1993) 
Burkina Faso (1963) 
Burundi (1965) 
Cameroon (1963) 
Canada (1948) 
Central African Rep. (1963) 
Chad. (1963) 

Chile (1949) 
Colombia (1981) 
Congo (1963) 

Costa Rica (1990) 
Cote d’Ivoire (1963) 
Cuba (1948) 

Cyprus (1963) 
Czech Rep. (1993) 
Denmark (1950) 
Dominica (1993) 
Dominican Republic (1950) 
Egypt (1970) 

El Salvador (1991) 
Fiji (1993) 

Finland (1950) 
France (1948) 
Gabon (1963) 
Gambia (1965) 
Germany (1951) 
Ghana (1957) 


Greece (1950) 
Grenada (1994) 
Guatemala (1991) 
Guinea-Bissau (1994) 
Guyana (1966) 
Haiti (1950) 
Honduras (1994) 
Hong Kong (1986) 
Hungary (1973) 
Iceland (1968) 
India (1948) 
Indonesia (1950) 
Ireland (1967) 
Israel (1962) 

Italy (1950) 
Jamaica (1963) 
Japan (1955) 

Kenya (1964) 
Korea (1967) 
Kuwait (1963) 
Lesotho (1988) 
Liechtenstein (1994) 
Luxembourg (1948) 
Macau (1991) 
Madagascar (1963) 
Malawi (1964) 
Malaysia (1957) 
Maldives (1983) 
Mali (1993) 

Malta (1964) 
Mauritania (1963) 
Mauritius (1970) 
Mexico (1986) 
Morocco (1987) 
Mozambique (1992) 
Myanmar (1948) 
Namibia (1992) 
Netherlands (1948) 
New Zealand (1948) 
Nicaragua (1950) 
Niger (1963) 
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Nigeria (1960) 
Norway (1948) 
Pakistan (1948) 
Paraguay (1993) 
Peru (1948) 
Philippines (1979) 
Poland (1967) 
Portugal (1962) 


‘Qatar (1994) 


Romania (1971) 
Rwanda (1966) 

Saint Kitts & Nevis (1994) 
Saint Lucia (1993) 
Saint Vincent (1993) 
Senegal (1963) 

Sierra Leone (1961) 
Singapore (1973) 
Slovakia (1993) 

South Africa (1948) 
Spain (1963) 

Sn Lanka (1948) 
Suriname (1978) 
Swaziland (1993) 
Sweden (1950) 
Switzerland (1966) 
Tanzania (1961) 
Thailand (1982) 

Togo (1964) 

Trinidad & Tobago (1962) 
Tunisia (1990) 

Turkey (1951) 

Uganda (1962) 

United Arab Emirates (1994) 
United Kingdom (1948) 
United States (1948) 
Uruguay (1953) 
Venezuela (1990) 
Yugoslavia (1966) 
Zaire (1971) 

Zambia (1982) 
Zimbabwe (1948) 
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APPENDIX B: 


TEXT OF URUGUAY ROUND MINISTERIAL DECISION 
ON TRADE AND ENVIRONMENT 


(14 April 1994) 


Ministers, meeting on the occasion of signing the Final Act embodying the results of the 
Uruguay Round of Multilateral Trade Negotiations at Marrakesh on 15 April 1994, 


Recalling the preamble of the Agreement establishing the World Trade Organization (WTO), 
which states that members’ "relations in the field of trade and economic endeavor should be 
conducted with a view to raising standards of living, ensuring full employment and a large 
and steadily growing volume of real income and effective demand, and expanding the 
production of and trade in goods and services, while allowing for the optimal use of the 
world’s resources in accordance with the objective of sustainable development, seeking both 
to protect and preserve the environment and to enhance the means for doing so in a manner 
consistent with their respective needs and concerns at different levels of economic 
development," 


Noting: 


o the Rio Declaration on Environment and Development, Agenda 21, and its follow-up in 
GATT, as reflected in the statement of the Chairman of the Council of Representatives 
to the CONTRACTING PARTIES at their 48th Session in December 1992, as well as 
the work of the Group on Environmental Measures and International Trade, the 
Committee on Trade and Development, and the council of Representatives; 


= the work programme envisaged in the Decision on Trade in Services and the 
Environment; and 


-- the relevant provisions of the Agreement on Trade-Related aspects of Intellectual 
Property Rights. 


Considering that there should not be, nor need be, any policy contradiction between upholding 
and safeguarding an open, non-discriminatory and equitable multilateral trading system on the 
one hand, and acting for the protection of the environment, and the promotion of sustainable 
development on the other, 


Desiring to coordinate the policies in the field of trade and environment, and this without 
exceeding the competence of the multilateral trading system, which is limited to trade policies 
and those trade-related aspects of environmental policies which may result in significant trade 
effects for its members, 
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Decide: 


-- to direct the first meeting of the General Council of the WTO to establish a Committee 
on Trade and Environment open to all members of the WTO to report to the first 
biennial meeting of the Ministerial Conference after the entry into force of the WTO 
when the work‘a:d terms of reference of the Committee will be reviewed, in the light 
of recommendations of the Committee, 


-- that the TNC Decision of 15 December 1993 which reads, in part. as follows: 


"(a) to identify the relationship between trade measures and environmental measures, 
in order to promote sustainable development; 


(b) to make appropriate recommendations on whether any modifications of the 
provisions of the multilateral trading system are required, compatible with the 
open, equitable and nondiscriminatory nature of the system, as regards, in 
particular: 


- the need for rules to enhance positive interacuon between trade and 
environmental measures, for the promotion of sustainable development, 
with special consideration to the needs of developing countries, in 
particular those of the least developed among them; and 


- the avoidance of protectionist trade measures. and the adherence to 
effective multilateral disciplines to ensure responsiveness of the 
multilateral trading system to environmental objectives set forth in 
Agenda 21 and the Rio Declaration, in particular Principle 12; and 


- surveillance of trade measures used for environmental purposes, of trade- 
related aspects of environmental measures which have significant trade 
effects, and of effective implementation of the multilateral disciplines 
governing those measures;" 


constitutes, along with the preambular language above, the terms of reference of 
the Committee on Trade and Environmen:. 


-- that. within these terms of reference, and with the aim of making international trade and 
environmental policies mutually supportive, the Committee will initially address the 
following matters, in relation to which any relevant issue may be raised: 


- the relationship between the provisions oi the multilateral trading system and 


trade measures for environmental purposes. including those pursuant to 
multilateral environmental agreements; 
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¢ the relationship between environmental policies relevant to trade and 
environmental measures with significant trade effects and the provisions of the 
multilateral trading system; 


- the relationship between the provisions of the multilateral trading system and: 
(a) charges and taxes for environmental purposes 


(b) requirements for environmental purposes relating to products, including ~ 
standards and technical regulations, packaging, labelling and recycling; 


- the provisions of the multilateral trading system with respect to the transparency 
of trade measures used for environmental purposes and environmental measures 
and requirements which have significant trade etfects: 


: the relationship between the dispute settlement mechanisms in the multilateral 
trading system and those found in multilateral environmental agreements; 


- the effect of environmental measures on market access, especially in relation to 
developing countries, in particular to the least developed among them, and 
environmental benefit of removing trade restrictions and distortions; 


- the issue of exports of domestically prohibited goods. 


that the Committee on Trade and Environment will consider the work programme 
envisaged in the Decision on Trade in Services and the Environment and the relevant 
provisions of the Agreement on Trade-Related Aspects of Intellectual Property Rights as 
an integral part of its work, within the above terms of reference, 


that. pending the first meeting of the General council of the WTO, the work of the 
committee on Trade and Environment should be carried out by a Sub-committee of the 
Preparatory Committee of the world Trade Organization (PCWTO), open to all members 
of the PCWTO, 


to invite the sub-committee of the Preparatory Committee, and the committee on Trade 
and Environment when it is established, to provide input to the relevant bodies in respect 
of appropriate arrangements for relations within inter-governmental and non- 
governmental organizations referred to in Article V of the WTO. 
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